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U.S. Customs Service 


Treasury Decisions 


(T.D. 91-29) 
FOREIGN CURRENCIES 


DatLy RATES FOR COUNTRIES NOT ON QUARTERLY LisT FOR MARCH 1991 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on the buying Rates are published for 
the information and use of Customs officers and others concerned pur- 
suant to Part 159, Subpart C, Custom Regulations (19 CFR 159, Subpart 
C). 


Holiday: None. 


Greece drachma: 


March 1, 1991 $0.006033 
March 4, 1991 .006033 
March 5, 1991 .006037 
March 6, 1991 .006015 
March 7, 1991 aid .005983 
March 8, 1991 .005926 
March 11, 1991 .005875 
March 12, 1991 .005894 
March 13, 1991 .005874 
March 14, 1991 .005863 
March 15, 1991 .005792 
March 18, 1991 .005674 
March 19, 1991 .005607 
March 20, 1991 .005623 
March 21, 1991 .005655 
March 22, 1991 .005593 
March 25, 1991 .005542 
March 26, 1991 .005481 
March 27, 1991 .005416 
March 28, 1991 .005398 
March 29, 1991 .005436 
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ForEIGN CuRRENCIES— Daily rates for countries not on quarterly list for 
March 1991 (continued): 


South Korea won: 


March 1, 1991 

March 4, 1991 $0.001376 
March 5, 1991 .001374 
March 6, 1991 .001374 
March 7, 1991 .001375 
March 8, 1991 .001374 
March 11, 1991 .001374 
March 12, 1991 .001379 
March 13, 1991 .001379 
March 14, 1991 .001373 
March 15, 1991 .001374 
March 18, 1991 .001373 
March 19, 1991 .001372 
March 20, 1991 .001372 
March 21, 1991 .001372 
March 22, 1991 .001373 
March 25, 1991 .001373 
March 26, 1991 N/A 
March 27, 1991 .001372 
March 28, 1991 .001373 
March 29, 1991 .001375 


Taiwan N.T. dollar: 


March 1, 1991 N/A 
March 4, 1991 N/A 
March 5, 1991 N/A 
March 6, 1991 N/A 
March 7, 1991 N/A 
March 8, 1991 N/A 
March 11, 1991 N/A 
March 12, 1991 N/A 
March 13, 1991 N/A 
March 14, 1991 N/A 
March 13, 1991 N/A 
March 14, 1991 N/A 
March 15, 1991 $0.036736 
March 18, 1991 N/A 
March 19, 1991 .036664 
March 20, 1991 .036643 
March 21, 1991 .036664 
March 22, 1991 .036670 
March 25, 1991 N/A 
March 26, 1991 N/A 
March 27, 1991 .036540 
March 28, 1991 .036390 
March 29, 1991 


(LIQ-03-01 S:NISD CIE) 
Dated: April 1, 1991. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 





U.S. CUSTOMS SERVICE 


(T.D. 91-30) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FOR Marcu 1991 


The following rates of exchange are based upon rates certified to the 
secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect Variance of 5 per centum or more 
from the quarterly rate published in Treasury Decision 91-6 for the fol- 
lowing countries. Therefore as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates. 


Holiday: None. 


Australia dollar: 


March 12, 1991 $0.090412 
March 26, 1991 


Austria schilling: 
March 11, 1991 $0.090001 
March 13, 1991 .090082 
March 14, 1991 .090009 
March 15, 1991 .088849 
March 18, 1991 .086972 
March 19, 1991 .085911 
March 20, 1991 .086244 
March 21, 1991 .086806 
March 22, 1991 .086393 
March 25, 1991 .085179 
March 27, 1991 .083368 
March 28, 1991 .083195 
March 29, 1991 .083717 


Belgium franc: 


March 11, 1991 $0.030750 
March 12, 1991 .030845 
March 13, 1991 .030769 
March 14, 1991 .030722 
March 15, 1991 .030367 
March 18, 1991 .029744 
March 19, 1991 .029334 
March 20, 1991 .029403 
March 21, 1991 .029638 
March 22, 1991 .029507 
March 25, 1991 .029061 
March 26, 1991 .028760 
March 27, 1991 .028433 
March 28, 1991 .028458 
March 29, 1991 .028653 


China, P.R. renimbi yuan: 
March 6, 1991 


March 7, 1991 
March 8, 1991 





4 CUSTOMS BULLETIN AND DECISIONS, VOL. 25, NO. 16, APRIL 17, 1991 


FoREIGN CuRRENCIES— Variances from quarterly rate for March 1991 
(continued): 


Denmark krone: 


March 11, 1991 $0.164704 
March 12, 1991 -165385 
March 13, 1991 .164813 
March 14, 1991 .164962 
March 15, 1991 .162827 
March 18, 1991 -159668 
March 19, 1991 .157480 
March 20, 1991 .158178 
March 21, 1991 .159109 
March 22, 1991 .158441 
March 25, 1991 .156104 
March 26, 1991 -154131 
March 27, 1991 -153022 
March 28, 1991 .152788 
March 29, 1991 .153965 


Finland markka: 


March 11, 1991 $0.263193 
March 14, 1991 .263678 
March 15, 1991 .260485 
March 18, 1991 .257102 
March 19, 1991 .254194 
March 20, 1991 .256049 
March 21, 1991 .256476 
March 22, 1991 .256049 
Marcu 25, 1991 .252589 
March 26, 1991 .250219 
March 27, 1991 .248324 
March 28, 1991 .247770 
March 29, 1991 .248942 


France franc: 


March 8, 1991 $0.187688 
March 11, 1991 .185839 
March 12, 1991 .186776 
March 13, 1991 185891 
March 14, 1991 185856 
March 15, 1991 183469 
March 18, 1991 -179905 
March 19, 1991 .177478 
March 20, 1991 .177936 
March 21, 1991 .179404 
March 22, 1991 178731 
March 25, 1991 .176149 
March 26, 1991 174353 
March 27, 1991 172741 
March 28, 1991 172831 
March 29, 1991 .173762 
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FOREIGN CURRENCIES— Variances from quarterly rate for March 1991 
(continued): 


Germany deutsche mark: 


March 11, 1991 $0.632911 
March 12, 1991 .636294 
March 13, 1991 .633995 
March 14, 1991 .633312 
March 15, 1991 .625313 
March 18, 1991 .612370 
March 19, 1991 .604595 
March 20, 1991 .606244 
March 21, 1991 .610687 
March 22, 1991 .608088 
March 25, 1991 598444 
March 26, 1991 .591891 
March 27, 1991 .586235 
March 28, 1991 .586166 
March 29, 1991 .589102 


India rupee: 
March 1, 1991 $0.052411 
March 4, 1991 .052466 
March 5, 1991 .052521 
March 6, 1991 052549 
March 7, 1991 .052521 
March 8, 1991 052383 
March 11, 1991 .052329 
March 12, 1991 .052356 
March 13, 1991 .052301 
March 14, 1991 .052247 
March 15, 1991 .052192 
March 18, 1991 052002 
March 19, 1991 .051813 
March 20, 1991 .051680 
March 21, 1991 .051813 
March 22, 1991 .052056 
March 25, 1991 .051600 
March 26, 1991 .051046 
March 27, 1991 .051046 
March 28, 1991 .051099 
March 29, 1991 .050994 


Ireland pound: 


March 11, 1991 
March 12, 1991 
March 13, 1991 
March 14, 1991 
March 15, 1991 
March 18, 1991 
March 19, 1991 1.611000 
March 20, 1991 1.616000 
March 21, 1991 1.627000 
March 22, 1991 1.617500 
March 25, 1991 1.597500 
March 26, 1991 1.577000 
March 27, 1991 1.564800 
March 28, 1991 1.563500 
March 29, 1991 1.573500 
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ForEIGN CuRRENCIES— Variances from quarterly rate for March 1991 
(continued): 


Italy lira: 


March 11, 1991 $0.000848 
March 15, 1991 .000838 
March 18, 1991 .000821 
March 19, 1991 .000811 
March 20, 1991 .000814 
March 21, 1991 000820 
March 22, 1991 .000816 
March 25, 1991 .000805 
March 26, 1991 .000797 
March 27, 1991 .000789 
March 28, 1991 .000787 
March 29, 1991 .000792 


Netherlands guilder: 


March 11, 1991 $0.561419 
March 12, 1991 564334 
March 13, 1991 .562398 
March 14, 1991 .561735 
March 15, 1991 .554570 
March 18, 1991 543124 
March 19, 1991 .536423 
March 20, 1991 .537866 
March 21, 1991 .541682 
March 22, 1991 539433 
March 25, 1991 .530955 
March 26, 1991 .524907 
March 27, 1991 .519913 
March 28, 1991 .520075 
March 29, 1991 .522848 


Norway krone: 


March 11, 1991 $0.161956 
March 12, 1991 .162536 
March 13, 1991 .162245 
March 14, 1991 -162035 
March 15, 1991 -160090 
March 18, 1991 .156814 
March 19, 1991 .154955 
March 20, 1991 .156189 
March 21, 1991 .156446 
March 22, 1991 .155836 
March 25, 1991 .153775 
March 26, 1991 .151918 
March 27, 1991 .150716 
March 28, 1991 -150489 
March 29, 1991 .151458 
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ForEIGN CuRRENCIES— Variances from quarterly rate for March 1991 
(continued): 


Portugal escudo: 


March 15, 1991 $0.007156 
March 18, 1991 : 007020 
March 19, 1991 006899 
March 20, 1991 -006952 
March 21, 1991 006971 
March 22, 1991 .006923 
March 25, 1991 006847 
March 26, 1991 -006745 
March 27, 1991 -.006669 
March 28, 1991 .006653 
March 29, 1991 006700 


South Africa, Republic of, rand: 


March 18, 1991 $0.369891 
March 19, 1991 .365297 
March 20, 1991 .370920 
March 21, 1991 .3871195 
March 22, 1991 369344 
March 25, 1991 .369004 
March 26, 1991 .366300 
March 27, 1991 363967 
March 28, 1991 .362582 
March 29, 1991 .369686 


Spain peseta: 
March 18, 1991 $0.009840 
March 19, 1991 .009713 
March 20, 1991 .009768 
March 21, 199 .009820 
March 22, 1991 .009787 
March 25, 1991 .009653 
March 26, 1991 .009542 
March 27, 1991 .009471 
March 28, 1991 009441 
March 29, 1991 .009517 


Sir Lanka rupee: 


March 6, 1991 N/A 
March 15, 1991 N/A 
March 22, 1991 N/A 
March 25, 1991 N/A 


Sweden krona: 


March 18, 1991 $0.167476 
March 19, 1991 -165755 
March 20, 1991 -166611 
March 21, 1991 .167364 
March 22, 1991 .166806 
March 25, 1991 .164772 
March 26, 1991 163586 
March 27, 1991 .162602 
March 28, 1991 162272 
March 29, 1991 163132 
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ForEIGN CURRENCIES— Variances from quarterly rate for March 1991 
(continued): 


Switzerland franc: 


March 1, 1991 $0.750751 
March 4, 1991 -746269 
March 5, 1991 -748783 
March 6, 1991 -743218 
March 7, 1991 -740741 
March 8, 1991 -732869 
March 11, 1991 -729661 
March 12, 1991 733945 
March 13, 1991 -730194 
March 14, 1991 -730727 
March 15, 1991 -720825 
March 18, 1991 708215 
March 19, 1991 -700035 
March 20, 1991 -702741 
March 21, 1991 -708968 
March 22, 1991 -709572 
March 25, 1991 .699790 
March 26, 1991 .696718 
March 27, 1991 -687521 
March 28, 1991 -687049 
March 29, 1991 -692042 


Thailand baht (tical): 
March 29, 1991 


United Kingdom pound: 


March 15, 1991 $1.830500 
March 18, 1991 1.791000 
March 19, 1991 1.765000 
March 20, 1991 1.776500 
March 21, 1991 1.792000 
March 22, 1991 1.789500 
March 25, 1991 1.764000 
March 26, 1991 1.753300 
March 27, 1991 1.739500 
March 28, 1991 1.736500 
March 29, 1991 1.748500 


(LIQ-03-01 S:NISD CIE) 
Dated: April 1, 1991. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 
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(T.D. 91-31) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
Aprit 1 THROUGH JUNE 30, 1991 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs of- 
ficers and others concerned pursuant to Part 159, Subpart C, Customs 
Regulations (19 CFR 159, Subpart C). 





US. 
Country Name of currency dollars 


$0.775000 

0.084424 

0.028843 

N/A 

0.863185 

0.191015 

0.155003 

0.250815 

0.175285 

0.593648 

0.128304 

0.050994 

N/A 

1.586000 

0.000798 

0.007133 

Malaysia 0.360815 

Mexico N/A 

Netherlands i 0.526704 

New Zealand 0.587300 

0.152579 

Philippines N/A 

Portugal 0.006773 

Singapore 0.558971 

South Africa, Republic of 0.373134 

Spain 0.009579 

N/A 

0.164042 

Switzerland 0.695314 

0.039017 

United Kingdom 1.758500 
Venezuela 





(LIQ-03-01 S:NISD CIE) 


Dated: April 1, 1991. 
MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 











U.S. Court of Appeals for the 
Federal Circuit 


PPG InbustTRIES, INC., PLAINTIFF-APPELLANT UV. UNITED STATES, DEFENDANT- 
APPELLEE, VITRO FLOTADO, S.A. AND VIDRIO PLANO DE MExico, S.A., DEFEN- 
DANTS 


Appeal No. 88-1175 
(Decided March 22, 1991) 


Terence P. Stewart, Stewart & Stewart, of Washington, D.C., argued for plaintiff-appel- 
lant. With him on the brief were Eugene L. Stewart, David Scott Nance and William A. 
Fennell. 

A. David Lafer, Attorney, Commercial Litigation Branch, Department of Justice, of 
Washington, D.C., argued for defendant-appellee. With him on the brief wereJohn R. Bol- 
ton, Assistant Attorney General, David M. Cohen, Director and Velta A. Melnbrencis, As- 
sistant Director. Aiso on the brief were Robert H. Brumley, General Counsel, M. Jean 
Anderson, Chief Counsel for International Trade and Lisa B. Koteen, Acting Senior Coun- 
sel for Policy, Office of the General Counsel for International Trade, U.S. Department of 
Commerce, of counsel. 

David A. Amerine, Brownstein Zeidman & Schomer, of Washington, D.C., argued for 
defendants. With him on the brief was Irwin P. Altschuler. 


Appealed from: U.S. Court of International Trade. 


Judge CARMAN. 


Before Nies, Chief Judge,* Smiru, Senior Circuit Judge,** and 
MIcHEL, Circuit Judge. 

Nuss, Chief Judge, filed an opinion, in which Smith, Senior Judge, 
concurred in the result, Michel, Circuit Judge, filed a dissent. 


Nis, Chief Judge. 

This appeal is from the decision of the United States Court of Interna- 
tional Trade in PPG Indus., Inc. v. United States, 662 F. Supp. 258 (Ct. 
Int’l] Trade 1987), upholding the determination of the International 
Trade Administration (ITA or agency) that unprocessed float glass from 
Mexico was not subject to countervailing duties under 19 U.S.C. 
§ 1303(a) (1982)) by reason of certain programs instituted by the gov- 
ernment of Mexico, namely, the Trust Fund for the Coverage of Ex- 
change Risks (FICORCA) and the sale of natural gas at controlled 
prices. The trial court concluded that the administrative record did not 
establish that the benefit from these programs constituted a “bounty or 
grant” within the meaning of section 1303(a) as a matter of law or fact. 
We affirm. 


* Chief Judge Nies assumed the position of Chief Judge on June 27, 1990. 
** This case was heard prior to the time Senior Circuit Judge Smith took Senior status on June 1, 1989. 


11 
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I 


The issue in this appeal broadly concerns what type of domestic sub- 
sidy received by a foreign producer from its government gives rise to a 
countervailing duty under 19 U.S.C. § 1303 upon importation of its 
goods into the United States.1 The goods in question, “float glass,” a 
type of flat glass, were imported from Mexico during the period January 
1 to September 30, 1983. See Unprocessed Float Glass From Mexico, 48 
Fed. Reg. 56095 (Dec. 19, 1983) (Preliminary Affirmative Countervail- 
ing Duty Determination). In pertinent part, Section 1303 provides: 


[W]henever any country * * * shall pay or bestow, directly or indi- 
rectly, any bounty or grant upon the manufacture or production or 
export of any article or merchandise produced in such country, then 
upon the importation of such article or merchandise into the 
United States, there shall be levied and paid, in all such cases, in 
addition to any duties otherwise pe a duty equal to the net 
amount of such bounty or grant * * * 


Under this part of the statute the question ania be phrased in terms of 
what is a “bounty or grant.” However, because of the interrelationship 
of section 1303 and 19 U.S.C. § 1677,2 the following provision of section 
1677(5) is also pertinent: 


The term “subsidy” has the same meaning as the term “bounty or 
grant” as that term is used in section 1308 of this title, and includes, 
but is not limited to, the following: 


(A) Any export subsidy described in Annex A to the Agree- 
ment (relating to illustrative list of export subsidies). 

(B) The following domestic subsidies, if provided or required 
by government action to a specific enterprise or industry, or 
group of enterprises or industries, whether publicly or pri- 
vately owned, and whether paid or bestowed directly or indi- 
rectly on the manufacture, production, or export of any class or 
kind of merchandise: 

(i) The provision of capital, loans, or loan guarantees on 
terms inconsistent with commercial considerations. 

(ii) The provision of goods or services at preferential rates. 

(iii) The grant of fund or forgiveness of debt to cover operat- 
ing losses sustained by a specific industry. 

(iv) The assumption of any costs or expenses of manufacture, 
production, or distribution. 


1 Mexico, at the time of this investigation, was not a “country under the Agreement [GATT subsidies code]”. Thus, 
Section 303 of the Tariff Act of 1930 (19 U.S.C. § 1303) applies in this case rather than the countervailing duty provi- 
sions implemented in the Trade Agreements Act of 1979 (19 U.S.C. §§ 1671-1677g). 

2 This section was added by the Trade Agreements Act of 1979, Pub. L. No. 96-39, Title I, § 101, 93 Stat. 144, 176 in 
response to the U.S.’s adherence to the newly created “subsidies code” of the General Agreement on Tariffs and Trade 
(GATT). See PPG Indus., 662 F. Supp. at 262-263. For a full explanation of the relationship between Section 1303 and 
the provisions added to conform U.S. law with the GATT Subsidies Code, see Bethlehem Steel Corp. v. United States, 
590 F. Supp. 1237, 1239-41 (Ct. Int’] Trade 1984). 
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19 U.S.C. § 1677(5) (1982)).3 From this provision it becomes clear that 
the countervailing duty statute contemplates two types of subsidies 
which give rise to additional duties: (1) export subsidies, that is, a bene- 
fit conferred only on goods that are exported, all of which are counter- 
vailable unless de minimis, and (2) domestic subsidies which may or 
may not be countervailable. With respect to the latter type of subsidy, 
the ITA has interpreted the statute to require that a domestic subsidy 
must be provided to a “specific enterprise or industry, or group of enter- 
prises or industries” to be countervailable. See Certain Steel Products 
From Belgium, 47 Fed. Reg. 39304, 39328 (1982) (Appendix 4). Under 
this standard, the FICORCA program and Natural Gas pricing policies 
established by the Mexican government did not constitute, per ITA, a 
countervailable “bounty or grant” within the purview of Section 1303 
because they were not directed by their terms to the float glass industry 
or a group of specific industries nor, in actual implementation, did the 
programs in fact bestow a benefit on a specific industry or group. 


II 


STANDARD OF REVIEW 
The Supreme Court has instructed that the courts must defer to an 
agency’s interpretation of the statute an agency has been charged with 
administering provided its interpretation is a reasonable one. As the Su- 
preme Court has succinctly stated: “When faced with a problem of statu- 
tory construction, this Court shows great deference to the 
interpretation given the statute by the officers or agency charged with 


its administration.” Udall v. Tallman, 380 U.S. 1, 16 (1965); accord 
K Mart v. Cartier, Inc., 486 U.S. 281, 291 (1988); United States v. River- 
side Bayview Homes, Inc., 474 U.S. 121, 131 (1985); Chevron, U.S.A., 
Inc. v. Natural Resources Defense Council, 467 U.S. 837, 844 (1984); 
Georgetown Steel Corp. v. United States, 801 F.2d 1308, 1318 (Fed. Cir. 
1986); Kester v. Horner, 778 F.2d 1565, 1569 (Fed. Cir. 1985) (“To sus- 
tain an agency’s construction of its authority, we need not find that its 
construction is the only reasonable one, or even that it is the result we 
would have reached had the question arisen in the first instance in judi- 
cial proceedings.”), cert. denied, 479 U.S. 845 (1986) Corning Glass 
Works v. United States Int’l Trade Comm’n, 779 F.2d 1559, 1565 (Fed. 
Cir. 1986). Moreover, the Secretary of Commerce through the ITA has 
been given great discretion in administering the countervailing duty 
laws. As we noted in Smith Corona Group v. United States, 713 F.2d 
1568, 1571 (Fed. Cir. 1983) in discussing the Secretary’s comparable 
authority under the antidumping law: 


The Tariff Act of 1930, as amended by the Trade Agreements Act of 
1979, establishes an intricate framework for the imposition of an- 


3 This section was amended in 1988 by Pub. L. No. 100-418, Title I, Subtitle C, part 2 § 1312, 102 Stat. 1184. This 
amendment added a “Special Rule” that precluded a determination that a benefit was not countervailable solely be- 
cause it was “nominally generally available.” In essence, it codified that portion of the decision in Cabot v. United 
States, 620 F. Supp. 722 (Ct. Int’l Trade 1986), which rejected nominal general availability as a test for counter- 
vailability. 
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tidumping duties in appropriate circumstances. The number of fac- 
tors involved, complicated by the difficulty in quantification of 
these factors and the foreign policy repercussions of a dumping de- 
termination, makes the enforcement of the antidumping law a diffi- 
cult and supremely delicate endeavor. The Secretary of Commerce 
* * * has been entrusted with responsibility for implementing the 
eee law. The Secretary has broad discretion in executing 
the law. 


These considerations are equally applicable to administration of the 
countervailing duty statute.4 As this court’s predecessor has repeatedly 
opined, countervailing duty determinations involve complex economic 
and foreign policy decisions of a delicate nature, for which the courts are 
woefully ill-equipped. United States v. Hammond Lead Prods., Inc., 440 
F.2d 1024, 1030 (C.C.P.A.), cert. denied, 404 U.S. 1005 (1971); United 
States v. Zenith Radio Corp., 562 F.2d 1209, 1216 (C.C.P.A. 1977), aff'd, 
437 U.S. 443 (1978). 

The Supreme Court’s direction in Chevron, 467 U.S. at 844-45, could 
not be clearer: 


We have long recognized that considerable weight should be ac- 
corded to an executive department’s construction of a statutory 
scheme it is entrusted to administer, and the principle of deference 
to administrative interpretations 


“has been consistently followed by this Court whenever deci- 
sion as to the meaning or reach of a statute has involved recon- 
ciling conflicting policies, and a full understanding of the force 
of the statutory policy in the given situation has depended 
upon more than ordinary knowledge respecting the matters 
subjected to agency regulations. See, e.g., National Broadcast- 
ing Co. v. United States, 319 U.S. 190; Labor Board v. Hearst 
Publications. Inc., 322 U.S. 111; Republic Aviation Corp. v. La- 
bor Board, 324 U.S. 793; Securities & Exchange Comm’n v. 
Chenery Corp., 332 U.S. 194; Labor Board v. Seven-Up Bottling 
Co., 344 U.S. 344. 

“* * * Tf this choice represents a reasonable accommodation 
of conflicting policies that were committed to the agency’s care 
by the statute, we should not disturb it unless it appears from 
the statute or its legislative history that the accommodation is 
not one that Congress would have sanctioned.” United States v. 
Skinner, 367 U.S. 374, 382, 383 (1961). 


Accord, Capital Cities Cable, Inc., ante, at 699-700. 


This particular discretion applies equally to resolving what consti- 
tutes a “bounty or grant.” As a predecessor of this court has stated: 


Congress’ intent to provide a wide latitude within which the [Sec- 
retary| may determine the existence or nonexistence of a bounty or 


4 See J. Bello and A. Holmer, Subsidies ana Natural Resources: Congress Rejects a Lateral Attack on the specificity 
Test (hereinafter “Subsidies”), 18 Geo. Wash. J. of Int’l Law & Economics 297, 305-08 (1984) (Discussion of some of the 
congressional concerns for including “specificity” language). 
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grant, is clear from the statute itself, and from the congressional re- 
fusal to define the words ‘bounty,’ [or] ‘grant’ * * * in the statute or 
anywhere else, for almost 80 years. 


United States v. Zenith Radio Corp., 562 F.2d at 1216. And, in reporting 
the Trade Agreements Act of 1979, Congress acknowledged that, under 
the provision here at issue, “[t]he Secretary has discretion in determin- 
ing what is a bounty or a grant.” Report of the Committee on Finance of 
the United States Senate on H.R. 4537, S. Rep. No. 96-249, 96th Cong., 
1st Sess. 84 (1979). See also Berger, Judicial Review of Countervailing 
Duty Determinations, 19 Harv. Int’! L. J. 593, 604-606 (1978); O’Neill, 
United States Countervailing Duty Law: Renewed, Revamped and Re- 
visited — Trade Act of: 1974, 17 B. C. Indus. & Comm. L. Rev. 832, 864 
(1976); Butler, Countervailing Duties and Export Subsidization: A Re- 
emerging Issue in International Trade, 9 Va. J. Int’] L. 82, 125 (1969). 

Given these circumstances, appellant’s burden on appeal is a difficult 
one, for it must convince us that the interpretation of “bounty or grant” 
adopted by the ITA is effectively precluded by the statute. PPG’s efforts 
have been unsuccessful. 


III 


REQUIREMENT OF SPECIFICITY 


PPG first mounts a broadside attack on ITA’s interpretation that a 
domestic subsidy must benefit a specific industry or group for such sub- 
sidy to constitute a “bounty or grant” within the meaning of § 1303. Per 


PPG, the legal test for determining whether a benefit is a “bounty or 
grant” for countervailing duty purposes is whether “that benefit allows 
goods to be sold for less in the United States than would otherwise be 
possible.” PPG contends that the ITC’s specificity test goes against (1) 
the language of the statute, (2) longstanding judicial definitions of 
“bounty or grant”, and (3) the Congressional purpose behind the coun- 
tervailing duty statutes. 


A 


PPG urges that the broad language used in Section 1303 and 1677(5) 
requires the term “bounty or grant” to be interpreted, as a matter of law, 
as broadly as possible. In section 1303, PPG points to the word “any” 
preceding “bounty or grant”, the reference to “direct or indirect” boun- 
ties or grants, the phrase “paid or bestowed”, and the inclusion of bene- 
fits whether “on production, manufacture or export.” In section 
1677(5), the salient language, per PPG, is “but is not limited to,” which 
precedes the enumerated examples of benefits which may constitute a 
“subsidy.” 

This language itself, individually or collectively, does not compel a 
definition of “bounty or grant” as all encompassing of domestic subsi- 
dies as PPG seeks. As interpreted by the ITA, the broad term “domestic 
subsidy” is limited by the language of section 1677(5,(B) in that such 
subsidy is countervailable only if provided by the foreign government to 
a “specific enterprise or industry, or group of enterprises or industries.” 
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In the ITA’s view, this limitation in the statute would be made superflu- 
ous by an interpretation that every domestic subsidy on imported goods 
which confers a competitive advantage vis-a-vis U.S. competitors is a 
countervailable “bounty or grant.” 

In this connection, in ASG Indus., Inc. v. United States, 610 F.2d 770 
(C.C.P.A. 1979), our predecessor court dealt with certain benefits under 
West German regional development programs, which the ITA rejected 
as countervailable even though directed to a “specific” group of indus- 
tries because the benefits did not have the requisite effect on interna- 
tional trade. While holding such benefits to be countervailable if more 
than de minimis, the court in ASG emphatically rejected ASG’s test that 
“any benefit (that is not de minimis) bestowed by a foreign government 
in connection with the production of merchandise requires a counter- 
vailing duty.” ASG, 601 F.2d at 777. The ASG court held that this test, 
which is the same as PPG’s proposed test, “ignores the clear wording of 
the statute * * *. [A]ll relevant circumstances are to be taken into ac- 
count.” Jd.(Emphasis added.) When the statute is read as a whole, a 
“specificity” requirement is neither precluded nor unreasonable as a 
matter of statutory construction. 


B 


PPG next argues that its broad interpretation of “bounty or grant” is 
required in order to be in line with longstanding judicial precedent. Ac- 
cording to PPG, the courts (including the Supreme Court) “have consis- 
tently defined “bounty or grant” and “subsidy” in terms of the effect of 
foreign government programs on the ability of foreign producers to sell 
their products for less in the U.S.” For this proposition, appellant quotes 
statements from Downs v. United States, 187 U.S. 496 (1903); G. S. 
Nicholas & Co. v. United States, 249 U.S. 34 (1919); United States v. Ze- 
nith Radio Corp., 437 U.S. 443 (1978); the aforementioned ASG Indus., 
Inc. v. United States, 610 F.2d 770 (C.C.P.A. 1979); Georgetown Steel 
Corp. v. United States, 801 F.2d 1308 (Fed. Cir. 1986) and from various 
lower court opinions in those cases. 

These authorities do not present, as PPG asserts, a bulwark of histori- 
cal judicial precedent defining “bounty or grant” so as to preclude a re- 
quirement of beneficial “specificity” for domestic subsidies. The 
passages cited by PPG amount simply to isolated, broad statements 
taken out of context with reference to a different version of the statute 
in some instances and without reference to the actual benefit considered 
in the particular case. In Downs, for example, the Supreme Court held 
that a remission on exportation by the Russian government of a tax im- 
posed on sugar through the issuance of saleable certificates was an indi- 
rect bounty. In that case, the benefit was an export bounty, not a 
domestic subsidy of the sugar industry.5 Likewise, Nicholas involved 


5 Fora thorough and reasoned analysis of the import of the Downs opinion, see United States v. Zenith Radio Corp., 
562 F.2d 1209, 1212-16 (C.C.P.A. 1977), aff'd, 437 U.S. 443 (1978). 
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the payment by the British government of allowances upon exportation 
of certain British spirits. 

It is surprising that PPG can find support in Zenith Radio Corp. for its 
advocacy of a sweeping inclusion of all competitive benefits under the 
rubric of “bounty or grant.” There, the Secretary of Treasury (who then 
administered this statute), in interpreting the very language at issue 
here, held that the remission of an indirect tax on electronic products 
upon export was not a “bounty or grant” within the meaning of the stat- 
ute. In affirming, the Court held the interpretation by the Secretary to 
be reasonable, stating: 


More fundamentally, as the Senate Committee with responsibility 
in this area recently stated, “the issues involved in applying the 
countervailing duty law are complex, and * * * internationally, 
there is [a] lack of any satisfactory agreement on what constitutes a 
fair, as opposed to an ‘unfair,’ subsidy. S. Rep. No. 93-1298, p. 183 
(1974). In this situation, it is not the task of the judiciary to substi- 
tute its views as to fairness and economic effect for those of the Sec- 
retary. 
Zenith Radio Corp., 437 U.S. at 458-9. Finally, ASG, discussed above, 
and Georgetown Steel, 801 F.2d 1308 (Fed. Cir. 1986), which held non- 
market economies to be outside the purview of countervailing duty laws, 
did not discuss the specificity test, much less rule it out. 
In sum, the statutory term “bounty or grant” has not been defined, as 
a matter of law, by the courts to encompass every domestic subsidy con- 
ferring a competitive advantage and, thus, does not mandatorily pro- 
hibit the limitation of countervailable domestic subsidies in the present 
statute to benefits provided only to a specific industry or group of indus- 
tries. 


C 


PPG urges that ITA’s interpretation of the law is contrary to the in- 
tent of Congress that the countervailing duty law neutralize all subsi- 
dies that allow foreign goods to be sold for less in the United States. PPG 
discerns this single overriding congressional purpose from a consistent 
historical pattern of expansion of the reach of the countervailing duty 
laws by legislative enactments. While a review of the history of legisla- 
tion regarding the countervailing duty laws does evidence the intent of 
Congress to broaden the reach of these laws, at the same time, Congress 
has effectuated such intent incrementally by the specific language cho- 
sen in each enactment, and each enactment pertained to specific situ- 
ations as detailed therein . As an example, after the general “bounty or 
grant” language was added in 1897 to the original enactment which only 
affected export bounties on sugar, the law was expanded in 1909 to cover 
any governmental unit of a country. See Tariff Act of 1909, Pub. L. No. 
61-5, ch. 6 § 6, 36 Stat. 11, 85 (1909). Later, in 1921 the statute was 
amended to include as countervailable bounties or grants bestowed on 
the manufacture of an exported product rather than solely by reason of 
the act of exportation, for the first time bringing domestic subsidies into 
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the law. See Tariff Act of 1922, Pub. L. No. 67-318, Title III § 303, 42 
Stat. 935; Subsidies, 18 Geo. Wash. Int’l J. of Law & Economics at 
302-3. The next change noted by PPG occurred in 1974 when Congress 
delineated specific procedures to be followed in the conduct of a counter- 
vailing duty investigation, in particular setting time limits and provid- 
ing U.S. industries the right to obtain judicial review of duty 
determinations. See Trade Act of 1974, Pub. L. No. 93-618 § 331, 88 
Stat. 1978, 2049-53. And finally, the Trade Agreements Act of 1979 was 
enacted to conform the U.S. countervailing duty law to the require- 
ments of GATT. See supra, n.2. In this enactment, Congress added Sec- 
tion 1677(5), wherein the language “specific enterprises or industries, 
or group of enterprises or industries” used by the ITA in determining 
whether a domestic subsidy is a “bounty or grant” is found. None of 
these enactments mandates that the terms “bounty or grant” must en- 
compass every subsidy provided by the government to industries within 
that country. 

As appellant has acknowledged in its briefs, Section 1677(5) was en- 
acted to conform U.S. countervailing duty law to the GATT Subsidies 
Code.6 The GATT Subsidies Code contains the specific statement: 


Signatories recognize that subsidies other than export subsidies 
are widely used as important instruments for the promotion of so- 
cial and economic policy objectives and do not intend to restrict the 
right of signatories to use such subsidies to achieve these and other 
important objectives which they consider desirable. [Subsidies 
Code, art. 11, para 1, emphasis in original. ] 


PPG’s definition of “bounty or grant,” as applied to domestic subsidies, 
would override the narrower definition of “domestic subsidy” in section 
1677(5) and to a large extent would nullify the Congressional purpose of 
conforming our law with GATT. 

The view that these complicated statutes have only one purpose, 
namely, to protect U.S. industry from every competitive advantage af- 
forded by foreign governments, is simplistic and myopic. The congres- 
sional debates and the objectives listed in the GATT Subsidies Code 
indicate that numerous public policies, some of which conflict with over- 
coming a competitive advantage, entered into enactment of these stat- 
utes and must be considered by ITA. 

The GATT Subsidies Code specifically states that: 


Signatories note that among such objectives are: 


(a) the elimination of industrial, economic and social disad- 
vantages of specific regions, 


6 The relevant Senate Report specifically states: 
The committee believes the procedures and standards under [the] new title [on countervailing duties for GATT 
signatories] are a significant improvement over existing law and practice and should be applied to section [1]303 
s** 


S. Rep. No. 249, 96th Cong., Ist Sess. 104, reprinted in 1979 U.S. Code Cong. & Admin. News 381, 490. See Canadian 
Fur Trappers Corp. v. United States, 884 F.2d 563, 567 (Fed. Cir. 1989) (“Congress made the provisions of 19 U.S.C. 
§§ 1671-1677[g] applicable to actions fitting under the amended section 1303.”). 
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(b) to facilitate the restructuring, under socially acceptable 
conditions, of certain sectors, especially where this has become 
necessary by reason of changes in trade and economic policies, 
including international agreements resulting in lower barriers 
to trade, 

(c) generally to sustain employment and to encourage re- 
training and change in employment, 

(d) to encourage research and development programmes, es- 
pecially in the field of high-technology industries, 

(e) the implementation of economic programmes and poli- 
cies to promote the economic and social development of devel- 
oping countries, 

(f) redeployment of industry in order to avoid congestion and 
environmental problems. 


Subsidies Code, art. 11, para. 1. The broad brush single purpose ap- 
proach PPG advocates does not accord with the multi-purpose objec- 
tives set forth above. 


D 


Finally, as a reason to prohibit the ITA’s specificity test, PPG argues 
that such atest yields the “absurd” result that the more widely a domes- 
tic subsidy is available and the more products that benefit from it, the 
less likely it would be that the subsidy would be countervailable. That is 
essentially the policy argument which has flared from time to time in 
Congress and it remains a policy choice for Congress in the first in- 
stance, not the courts. When some members of Congress in 1984 sought 


to make natural resource subsidies countervailable per se where an in- 
dustry was a disproportionate user, the legislation failed to be enacted. 
Indeed, the limited scope of that proposed legislation undercuts PPG’s 
argument that the ITA is now precluded under the statute from requir- 
ing specificity in connection with any type of domestic subsidy. Had the 
legislation been enacted, it would not have affected application of a 
specificity test in general, for example in connection with FICORCA. 


E 


In sum, the ITA’s interpretation of section 1303 is reasonable that do- 
mestic subsidies must be bestowed only on a specific enterprise or indus- 
try or a specific group of enterprises or industries to be countervailable. 
Therefore, the ITA’s interpretation must be upheld by the courts. 


IV 


Accepting that “specificity” is a requirement for countervailability of 
adomestic subsidy, PPG argues that the requirement of specificity must 
be deemed met — as a matter of law — if the recipients of the subsidy are 
simply “identifiable.” That is, if a company or companies which receive 
benefits can be named, they would be “identifiable” and “specific.” 
While PPG asserts this argument primarily in connection with 
FICORCA which has fewer participants than the natural gas pricing 
program, no reason is given for excluding the latter. It would appear 
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that industrial customers of natural gas from the state monopoly could 
also be identified. 

ITA does not follow PPG’s specificity test. The ITA’s specificity test is 
two-fold. If the domestic subsidy is provided by its terms to a particular 
enterprise or industry or group of enterprises or industries, it is coun- 
tervailable without further inquiry. Ifthe benefit appears by its terms to 
be nominally generally available to all industries, the benefit may nev- 
ertheless be countervailable if, in its application, the program results in 
a subsidy only to a specific enterprise or industry or specific group of en- 
terprises or industries. See 1 Commerce Department Speaks on Import 
and Export Administration, 1984 at 319, 476-77 n.26; see, e.g., Anhy- 
drous and Aqua Ammonia from Mexico, 48 Fed. Reg. 28523 (June 22, 
1983) (Final Negative Countervailing Duty Determination); Certain 
Softwood Products from Canada, 48 Fed. Reg. 24159 (May 31, 1983) (Fi- 
nal Negative Countervailing Duty Determination); Certain Steel Prod- 
ucts From the Netherlands, 47 Fed. Reg. 26335, 26336 (June 17, 1982) 
(Preliminary Affirmative Countervailing Duty Determination). As the 
ITA recently summarized its position: 


Based on our six years of experience in administering the law, we 
have found thus far that the specificity test cannot be reduced to a 
precise mathematical formula. Instead, we must exercise judgment 
and balance various factors in analyzing the facts of a particular 
_ in order to determine whether an “unfair” practice is taking 
place. 

Among the factors we consider are: (1) the extent to which a for- 
eign government acts to limit the availability of a program; (2) the 
number of enterprises, industries, or groups thereof which actually 
use a program, which may include the examination of dispropor- 
tionate or dominant users; and (3) the extent to which the govern- 
ment exercises discretion in making the program available. The 
Department must consider all of these factors in light of the evi- 
dence on the record in determining the specificity in a given case. 


Certain Softwood Lumber Products from Canada, 51 Fed. Reg. 37453 
(1986). See also Countervailing Duties: Notice of Proposed Rulemaking, 
54 Fed. Reg. 23366, 23379 (May 31, 1989). 

This standard is in accord with the decision of the Court of Interna- 
tional Trade involving an investigation into imports of carbon black 
from Mexico, authored by Judge Carman, in Cabot Corp. v. United 
States, 620 F. Supp. 722 (Ct. Int’] Trade 1985) dismissed as unappeal- 
able, 788 F.2d 1539 (Fed. Cir. 1986); see also Cabot Corp. v. United 
States, 694 F. Supp. 949 (Ct. Int’] Trade 1988) (Carman, J.); PPG Indus., 
662 F. Supp. at 264 (Carman, J.); Alberta Pork Producers’ Marketing 
Bd. v. United States, 669 F. Supp. 445 (Ct. Int’] Trade 1987); Can-Am 
Corp. v. United States, 664 F. Supp. 1444 (Ct. Int’] Trade 1987). As ex- 
plained in Cabot, 620 F. Supp. at 732, application of the de facto aspect of 
the specificity test requires a “case by case” analysis to determine 
whether “there has been a bestowal upon a specific class.” Judge Car- 
man restated the Cabot specificity test in this case in terms of inquiring 
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into “whether there is a discrete class of beneficiaries” noting that in 
Cabot 


[t]he record established that no enterprise or industry in Mexico 
other than the carbon black industry had the technology or ability 
to make commercial use of the [subsidized carbon black feedstock]. 
Thus, although the favorable price for carbon black feedstock was 
nominally available to all Mexican enterprises and industries, it ap- 
peared that the program actually conferred a benefit upon a specific 
enterprise or industry, or group of enterprises or industries. 
PPG Indus., 662 F. Supp. at 266 and n.5 (emphasis in original). 

PPG does not contend that either FICORCA or the natural gas pro- 
gram confers a benefit de facto on the float glass industry as a discrete, 
selective or targeted class comparable to the class identified as possible 
de facto sole recipients of the carbon black feedstock subsidy in Cabot. 
While PPG asserts it meets a specificity test, PPG seeks reversal not asa 
matter of fact but law; PPG simply wants a different de facto test based 
merely on the recipients of the subsidy being identifiable. 

Nothing in the statute mandates PPG’s interpretation that specific- 
ity is met merely if recipients of a domestic subsidy are identifiable. 
Moreover, given the policy choice involved in adopting PPG’s interpre- 
tation, this is a matter on which a court must defer to the agency. Thus, 
this argument does not require reversal. The statute does not mandate 
that “specific” means no more than “identifiable.” 


V 


Falling back to an even narrower position, PPG asserts that the 
FICORCA and natural gas subsidy programs fit within the ITA’s speci- 
ficity standard. At this point, review of the details of these programs is 
appropriate. 


A 

FICORCA is a trust fund for the coverage of risks provided by the gov- 
ernment of Mexico to industries on an eligibility basis. In its original pe- 
tition to initiate an investigation, PPG argued to the ITA that the 
Mexican float glass producers were eligible for this program; that the 
program guarantees the rate at which debtor companies buy foreign ex- 
change to pay extended debt; and that program participation in 
FICORCA by the eligible float glass industry made such products sub- 
ject to countervailing duties. 

As a result of its investigation, the ITA found: 


FICORCA is a trust fund set up by the Mexican government and 
the Bank of Mexico operating through the country’s credit institu- 
tions. All Mexican firms with registered debt in foreign currency 
and payable abroad to Mexican credit institutions or to foreign fi- 
nancial entities or suppliers may purchase, at a controlled rate, the 
amount in dollars necessary to pay principal on the loan. All loans 
which are covered by the program must be long-term or be restruc- 
tured on a long-term basis. The program was terminated December 
20, 1982. Companies had until October 25, 1983 to register for the 
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program. We verified that the float glass companies did not have 
any rescheduling of debt during our period of investigation. The 
float glass companies have not used the program. We also have veri- 
fied documentation that the program is available to all Mexican 
firms with foreign indebtedness; it is not targeted to a specific in- 
dustry or enterprise, groups of industries or enterprises, or to com- 
panies located in specific regions. FICORCA is also not tied in any 
way to exports. 


Float Glass From Mexico, 49 Fed. Reg. at 23099. On that basis, the ITA 
determined that the FICORCA program was not countervailable. Id. 
PPG attacks this conclusion because the program contains certain “eli- 
gibility requirements”, which per PPG, limits the group and makes it 
“specific.” 

The trial court is correct that the existence of eligibility requirements 
does not suffice to identify a discreet class which has been afforded the 
benefits of a “bounty or grant.” See, e.g., Carlisle Tire and Rubber Co. v. 
United States, 564 F. Supp. 834, 836 n.3 (Ct. Int’] Trade 1983) (Tax 
benefit not countervailable where not every company can meet eligibil- 
ity criteria). Although eligibility requirements may, if sufficiently nar- 
rowly tailored, de facto render the benefit one targeted to a specific 
industry or group of industries, the Court of International Trade and 
the ITA both determined that these eligibility requirements did not pre- 
sent such a case. See PPG Indus., 662 F. Supp. at 266; Float Glass From 
Mexico, 49 Fed. Reg. at 23099. PPG’s arguments are unpersuasive that 


ITA’s application of the specificity standard to FICORCA is unsup- 
ported by substantial evidence or otherwise not in accordance with law. 


B 
NATURAL Gas PRICING POLICY 


The Mexican government holds a monopoly on the sale of basic fuels 
in Mexico. Operating through a state-owned facility, Petroleos 
Mexicanos (PEMEX), Mexico sells natural gas produced in Mexico at 
controlled prices. There are two categories of natural gas prices in Mex- 
ico, one for industrial use and a higher price for residential use. The 
prices set by the Mexican government for industrial users are well below 
the export price for Mexican natural gas and the world market price. 

Before the ITA and the Court of International Trade, PPG asserted 
that preferential discounted natural gas rates were given to the float 
glass industry as compared to other industries, thus bringing the sub- 
sidy under section 1677(5)(B)(ii). Upon investigation, the ITA found 
that the evidence was to the contrary, stating: 


We verified that the float glass companies paid the published price 
for natural gas which was available to all industries, and therefore 
received no benefit. 


Float Glass From Mexico, 49 Fed. Reg. at 23099. The trial court af- 
firmed. PPG Indus., 662 F. supp. at 272. This issue is not raised on ap- 
peal. 
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In its reply brief, PPG appears to argue for the first time that the float 
glass industry is part of a larger specific group, that is, “energy-inten- 
sive” industries, and that, therefore, it meets the specificity test. In this 
connection, it must be noted that this was not the first case to raise the 
issue of the countervailability of the Mexican natural gas program, in 
none of which was this domestic subsidy program countervailed. The 
basic determination with respect to the program was made in Final 
Negative Countervailing Duty Determination on Anhydrous and Aqua 
Ammonia from Mexico. See 48 Fed. Reg. 28523 (June 22, 1983). Despite 
the “energy-intensive” nature of that industry, the ITA ruled that the 
Mexican subsidization of natural gas was not countervailable. This con- 
clusion was also reached in connection with Portland Hydraulic Cement 
Clinker from Mexico. See 48 Fed. Reg. 43063 (Sept. 21, 1983) (Final Af- 
firmative Countervailing Duty Determination). 

Indeed, ultimately the Mexican natural gas program was held by the 
ITA after remand to be noncountervailable in the Cabot investigation 
where it was also at issue. This determination was affirmed by the court 
on June 7, 1989. See Carbon Black From Mexico, 55 Fed. Reg. 5643 (Feb- 
ruary 16, 1990) (Amendment to Final Determination) and 51 Fed. Reg. 
13269 (April 18, 1986) (Preliminary Determination) and citations 
therein. Because no additional information was provided by PPG to 
cause ITA to review its prior determination that the program was not 
countervailable as a general proposition by reason of the differential in 
pricing between Mexican and foreign prices of natural gas, the ITA did 
not do so in this case and, therefore, limited its inquiry to the only other 
charge made by PPG, namely, that special discounts were afforded the 
float glass industry. Float Glass From Mexico, 48 Fed. Reg. at 56095 
(Dec. 19, 1983) (Preliminary Affirmative Countervailing Duty Determi- 
nation). Neither the ITA nor the court below discussed “energy-inten- 
sive” as a category of “specific” industries, inasmuch as it appears to be 
an argument raised only on appeal. Nevertheless, it also appears quite 
clear from ITA’s prior determinations that ITA does not recognize “en- 
ergy-intensive” as a category of “specific” industries. In the ammonia 
and cement investigations, the subsidized resources are reported to 
have accounted for eighty percent and fifty percent of cost, respectively. 
See Subsidies, 18 Geo. Wash. J. of Int’1 Law & Economics at 309-310. 
Here, energy is alleged to be 6.7 percent of production costs. 

As previously noted, in response to ITA’s uniform decisions that no 
countervailing duties resulted from the Mexican gas pricing policies, 
legislation was introduced and defeated which would have made subsi- 
dies for natural resources countervailable where certain requirements 
were met, such as substantial use. The debate on the issue showed 
greatly divergent views on whether this type of subsidy was “unfair.”7 
Yet this is exactly the question PPG now puts to this court to decide by 
judicial fiat. While the ITA might in its discretion have defined “spe- 


T See Subsidies, 18 Geo. Wash. J. of Int’1 Law & Economics at 320. The debate continues to rage. See D. Nance, Natu- 
ral Resource Pricing Policies and the International Trading System, 30 Harv. Int’! L. J. 65 (1989). 
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cific” to include as a category, “energy-intensive” industries, perhaps 
with guidelines, it has not done so. Disproportionate use is, under the 
ITA’s specificity standard, a factor to be considered but is not in and of 
itself controlling. See supra at 17-18. In the absence of clear directions 
from Congress, it cannot be said that the ITA’s failure to make “energy- 
intensive” into a “specific” group of industries within the meaning of 
section 1303 is unreasonable, much less an abuse of discretion. 


VI 
CONCLUSION 
The decision of the Court of International Trade that the Mexican 
government FICORCA program and natural gas programs are not coun- 
tervailable on imports of float glass is 


AFFIRMED. 


SmitH, Senior Circuit Judge, concurs in the result. 


MICHEL, Circuit Judge, dissenting. 

I respectfully dissent. 

Affirming this final countervailing duty determination, as my two es- 
teemed colleagues have voted to do, threatens to revive an old Interna- 
tional Trade Administration (“ITA”) interpretation of the statute’s 
specificity requirement previously abrogated under settled law. Indeed, 
ITA itself abandoned this misinterpretation five years ago after its 
“general availability test” was rejected by the Court of International 
Trade (“CIT”) in Cabot Corp. v. United States, 620 F. Supp. 722 (Ct. Int’] 
Trade 1985). Ever since, both the administering agency and the special- 
ized trade court have agreed that the former ITA interpretation was in- 
correct, as well as on what the correct test is. The CIT has remanded 
cases in which ITA applied its old interpretation. Finally, this old inter- 
pretation clearly contravenes Congressional purpose as expressed by 
Congress itself, which explicitly disapproved it in 1988, while approving 
the new test ITA uses today. 

In this case, however, instead of exercising discretion to determine if 
the discount gas sales to the defendant float glass manufacturers consti- 
tuted a bounty or grant by applying the correct test to the facts, ITA de- 
clined to investigate the relevant facts and simply defined the subsidy 
out of existence with its old, statutorily incorrect general availability 
test. Therefore, this is not an appeal that can properly be resolved by def- 
erence to agency discretion. 

While I believe this appeal is resolved with the wrong result, my 
greater concern is that this affirmance threatens to unsettle the law. 
Since this is our first decision in an appeal on the question, its unsettling 
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effect may be compounded. Nor is concern lessened because there is no 
opinion of the court and hence no opinion with precedential force. Since 
Senior Judge Smith, while voting to affirm the CIT result, did not join in 
Chief Judge Nies’ opinion, she speaks only for herself, just as I speak 
only for myself. This jurisprudential truth, however, likely will be lost 
when the bar reads and cites that opinion. After all, facts and reasons 
are described and a two-judge result is noted; together, they imply a 
precedential holding. 

The result here conflicts not only with the “specificity” requirement 
of the 1979 statute as expressly and definitively construed by ITA and 
CIT, but also with the result in every other ITA investigation and CIT 
decision since 1985. It is a result based on an agency analysis that clearly 
did not measure the “case by case effect of benefits provided to recipi- 
ents” —here, the discount natural gas sales—as Cabot and the other 
authorities explicitly require. See 620 F. Supp. at 732. 

On the contrary, ITA applied only a “general availability” of benefits 
test, which Chief Judge Nies agrees is statutorily incorrect. Although 
there is a suggestion it relied on a “nominal general availability” analy- 
sis, clearly, ITA relied only on price, determining it was the same for all. 
That is the very definition of a generally available benefit. Nominal 
availability was never an issue in this case as all other industries not 
only can but actually do buy the discount gas at the uniform, published 
price. Nor, in any event, has the Cabot test been limited by CIT to pierc- 
ing nominal general availability. Certainly, Judge Carman in PPG In- 
dustries itself does not rely on any such limitation, as he did, properly, in 
Cabot where only three companies could even use the heavy fuel nomi- 
nally available to all companies. 

Similarly, there is a suggestion that this case presents the dichotomy 
between de jure and de facto analysis. Since under the program the gas 
sales are made to all industries, however, this case involves only de facto 
analysis. The true issue here is not whether de facto analysis is required 
but what such a case by case analysis includes. 

The CIT has answered that question. However, by affirming in this 
appeal, our court weakens a six-year consistent line of CIT cases, start- 
ing with Cabot, to which PPG Industries is the sole exception. These 
cases hold that ITA must look beyond general availability and must as- 
sess the “effect of benefits” on the “recipients” on a “case by case” basis, 
particularly whether the subsidies disproportionately benefit a foreign 
company or industry compared to others there, thereby creating a sig- 
nificant “competitive advantage” over companies here. The mandate of 
Cabot is clear: ITA is required to undertake a factual investigation com- 
paring the effects of the benefit on the foreign party named in the peti- 
tion with those on other recipients of the same subsidy. Cabot, 620 F. 
Supp. at 732 (“The appropriate standard focuses on the de facto case by 
case effect of benefits.”). 

The logic of this reasoning is undeniable. 
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Even in PPG Industries, the sole aberration, the CIT (Carman, J.) 
started from the same premise, i.e., that to avoid 


the absurdity of a rule that transforms an obvious bounty into a 
non-countervailable benefit by making the program “generally 
available” * * * the appropriate standard [must focus] on the de 
facto case by case effect of benefits provided to recipients rather than 
on the nominal availability of benefits. 


PPG Indus., Inc. v. United States, 662 F. Supp. 258, 265 (Ct. Int’1 Trade 
1987)(quoting Cabot Corp., 620 F. Supp. at 732) (emphasis added in 
part). Asa result, at least where, as here, benefits are not just nominally 
available to but are actually received by many, other factors must be 
considered: 


Although general availability may be a manifestation that a pro- 
gram has not conferred a benefit upon a specific recipient, general 
availability is not the statutory test. It is merely one of several rele- 
vant factors to be considered in determining whether or not a benefit 
or competitive advantage has been conferred upon a “specific enter- 
prise or benefit or competitive advantage has been conferred upon a 
“specific enterprise or industry, or group of enterprises or indus- 
tries.” 
Id. (citation omitted)(emphasis added). This multi-factor test, based on 
Cabot, also written by Judge Carman, has been consistently followed by 
the CIT. See, e.g., Roses, Inc. v. United States, 743 F. Supp. 870 (Ct. Int’] 
Trade 1990); Armco Inc. v. United States, 733 F. Supp. 1514 (Ct. Int’] 
Trade 1990); Comeau Seafoods Ltd. v. United States, 724 F. Supp. 1407 
(Ct. Int’] Trade 1989). 
In Cabot itself, Judge Carman explained that even 


generally available benefits, when actually bestowed, may consti- 
tute specific grants conferred upon specific identifiable entities, 
which would be subject to countervailing duties. 


Cabot, 620 F. Supp. at 731 (emphasis added in part). Gauging whether 
countervailable benefits are “actually bestowed” and “grants con- 
ferred” requires first, an inquiry whether the benefits are “specific 
[and] quantifiable” and can be traced to “specific identifiable entities,” 
“specific industries” or a “specific class.” Id. at 731-32. The Cabot test 
next requires “determining if [the subsidy] amounts to an additional 
benefit or competitive advantage.” Id. at 732. If so, the program likely is 
countervailable under the statute. Jd. But none of these Cabot inquiries 
was made here. 

Nevertheless, the government argues that this test “has always been 
applied [by ITA] in the same manner.” Indeed, as ITA itself acknowl- 
edged in 1986 (post-Cabot) in Certain Softwood Lumber Products from 
Canada, 51 Fed. Reg. 37453, 37456 (1986) (Preliminary Affirmative 
Countervailing Duty Determination), it must conduct a multi-factor 
test of effects, which may include an examination, as PPG insists was 
necessary here, of disproportionate beneficiaries or dominant users. In 
1989, ITA further acknowledged that in determining whether a domes- 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 27 


tic program was countervailable, consideration must be given to 
“whether certain enterprises, industries, or groups thereof receive dis- 
proportionately large benefits under a program.” Countervailing Du- 
ties, 54 Fed. Reg. 23366, 23379 (1989) (Proposed Rules). Answering that 
question can only require comparing the effects of the subsidy on one 
foreign company or class with those on another. Indeed, it is clear that in 
some cases a program may so disproportionately benefit a single com- 
pany or class that on that factor alone, a countervailable subsidy could 
be found. Thus, in individual cases, disproportionate benefit can indeed 
be “in and of itself controlling.” In its 1984 final determination, on 
which this appeal is based, however, ITA explicitly failed to make such a 
comparison, or, indeed, to inquire beyond general availability: 


We verified that the float glass companies paid the published price 
for natural gas which was available to all industries, and therefore 
received no benefit. 


Unprocessed Float Glass From Mexico; Countervailing Duty Determi- 
nation, 49 Fed. Reg. 23097, 23099-100 (1984) (emphasis added) (Final 
Affirmative Countervailing Duty Determination). Thus, contrary to the 
government, this test has not “always been applied in the same man- 
ner.” In fact, before Cabot in 1985, it was never applied. This investiga- 
tion was pre-Cabot. 

It is suggested that ITA needed only to investigate PPG’s charge of 
preferential pricing and when that charge was shown to be untrue, 
needed do nothing more. But PPG also charged that published price was 
a countervailable subsidy to these defendant float glass manufacturers 
as individual companies and also as members ofa larger class. PPG then 
does not argue that the subsidy is countervailable “based merely on the 
recipients of the subsidy being identifiable.” Thus PPG does indeed seek 
reversal as a matter of fact as well as law. Moreover, under the statute, 
PPG has no burden of proof. Therefore, once PPG’s petition was ac- 
cepted, ITA was obliged to investigate the facts that are relevant under 
the statutory test. Here, it declined to do so. 

Despite quoting Cabot’s requirement that ITA assess the “case by 
case effect of benefits provided to recipients,” PPG Indus., 662 F. Supp. 
at 265, the CIT, in reviewing ITA’s final determination in PPG Indus- 
tries, concluded, illogically, that “/sjince the ITA determined [that the 
float glass manufacturers] paid the published price for natural gas 
which was available to all industries, * * * ITA’s determination was in 
substantial accordance with the statutory standard.” Id. at 272 (empha- 
sis added). Yet, Judge Carman himself says earlier in PPG Industries 
that general availability “is not the statutory test.” Jd. at 265 (emphasis 
added). Thus, like Chief Judge Nies, Judge Carman addressed only the 
preferential pricing allegations of PPG’s ITA petition and CIT com- 
plaint, while ignoring the allegation that sales to these defendants at the 
published price were themselves a countervailable subsidy. 

Nor may ITA properly rely in this case on its earlier determination in 
Anhydrous and Aqua Ammonia from Mexico, 48 Fed. Reg. 28522 (1983) 
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(Final Negative Countervailing Duty Determination). There, ITA de- 
termined that no countervailable subsidy existed solely on the ground 
that: 


[sJince all industrial users of natural gas can obtain this good at the 

same price, gas is not provided to a “specific enterprise or industry, 

= group of enterprises or industries” under section 771(5)(B) of the 

ct. 

Id. at 28524 (emphasis added). Thus, there too ITA plainly failed to look 
beyond general availability, but merely confirmed that the defendant 
manufacturers paid the same energy price as all other industries in 
Mexico. That analysis was as defective as this one and for the same rea- 
son: Instead of investigating, ITA defined the issue away. Nor, as the 
other opinion suggests, did PPG have some burden to come forward 
with “additional information * * * to cause ITA to review” its original 
determination that the natural gas program was “not countervailable as 
a general proposition,” since that determination was based entirely on 
an incorrect statutory interpretation, and since PPG as petitioner has 
no burden to plead specific effects on defendants anyway. Similarly, 
PPG had no burden to prove that defendants were part of a “class” of 
“energy-intensive” industries, for it had alleged that these defendants, 
as individual enterprises, received a countervailable benefit. Nor was 
PPG required to somehow equate the defendant float glass manufactur- 
ers with “de facto sole recipients” in other countervailing duty cases. 
Under Cabot, all PPG was required to do was identify the company or 
class allegedly receiving the countervailable benefits. Whether or not, 
under a “case by case” analysis, a class including defendants is “compa- 
rable” (in size) with the three-company class in Cabot is irrelevant. 
Moreover, to reason, as the other opinion does, that ITA need not review 
a program because in a prior determination the program was found “not 
countervailable as a general proposition,” clearly contravenes the ra- 
tionale behind Cabot’s “case by case” requirement. 

Since ITA plainly did not apply to defendants here a “specificity 
analysis,” measuring the “case by case effect of benefits provided to re- 
cipients,” to affirm its determination is wrong as a matter of law. More- 
over, our affirming the CIT’s erroneous holding in PPG Industries 
undermines subsequent CIT holdings, which uniformly and correctly 
applied the Cabot test. 

For example, in Roses, Judge Restani specifically applied Cabot to 
overturn the ITA determination, holding that: 


[T]he appropriate test in the current investigation should have 
been whether a competitive advantage in fact was bestowed on aspe- 
cific enterprise or industry, or a group thereof, by the program at 
issue. Thus, the general availability rule under which ITA con- 
ducted the investigation was flawed. 


Roses, 743 F. Supp. at 879 (emphasis added). Similarly, in Armco, the 
court, applying Cabot, reversed ITA’s determination that a depreciation 
program was noncountervailable because it was available to all indus- 
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tries depreciating similar assets. Such an analysis, the court explained, 
“misses the point”: 


[I]f a particular benefit did constitute an unfair, countervailable 
subsidy when granted to a certain company or companies, the fact 
that other companies were also eligible for the benefit, or even that 
other companies also utilized the benefit, would not, as the Cabot 
Court pointed out, change the fact that the benefit was unfair, and 
thus countervailable, when granted to the first company. 

Armco, 733 F. Supp. at 1530 (emphasis added). To the same effect is 

Comeau Seafoods Lid., 724 F.Supp. at 1414 (“[T]he test is ade facto case 

by case analysis of the benefits conferred.”). 

What vitality will those and similar CIT decisions have in view of our 
court’s result in PPG Industries? 

Finally, ITA’s incorrect determination, based on a statutorily incor- 
rect test, contravenes the clear intent of Congress, which has adopted 
the Cabot “effect of benefits” test as reflective of its original intent. Con- 
gress amended section 1677(5)(B), originating in 1979, in the Omnibus 
Trade and Competitiveness Act of 1988, adding a “Special Rule”: 

In applying subparagraph (A) [which includes the specificity lan- 
guage], the administering authority, in each investigation, shall de- 
termine whether the bounty, grant, or subsidy in law or in fact is 
provided to a specific enterprise or industry, or group of enterprises 
or industries. Nominal general availability, under the terms of the 
law, regulation, program, or rule establishing a bounty, grant, or 
subsidy, of the benefits thereunder is not a basis for determining 
that the bounty, grant, or subsidy is not, or has not been, in fact pro- 
vided to a specific enterprise or industry, or group thereof. (Empha- 
sis added). 

The legislative history, moreover, clearly indicates that Congress explic- 
itly endorsed the test required in the Cabot case, H.R. Rep. No. 40, 
Comm. on Ways and Means, 100th Cong., Ist Sess. (H.R. Rep. No. 40), at 
123-24 (“This [amendment], in effect, codifies the finding of the [CIT] 
decided in Cabot Corp. v. United States * * *. The test * * * is whether 
there is a sufficient degree of competitive advantage in international 
commerce being bestowed upon a discreet class of beneficiaries that 
would not exist but for government action.” (emphasis added)). The pur- 
pose in enacting the Special Rule was not to change existing law, but to 
ensure that ITA properly applied the 1979 statute. According to the 
House Committee Report, ITA “had been interpreting the concept of 
‘specificity’ and ‘general availability’ in an unduly narrow manner.” Jd. 
at 123. The Cabot test “provide[s] a sound interpretive rule to be applied 
in those cases where broadly available benefits are at issue.” Id. at 124. 
The Special Rule, by endorsing the Cabot test, therefore, simply “clari- 
fies the application of the countervailing duty law to domestic subsi- 
dies.” Conf. Rep. No. 576, Omnibus Trade and Competitiveness Act of 
1988, 100th Cong., 2d Sess. at 587. Thus, as of 1989, both Congress in its 
Special Rule and ITA in its Proposed Rule set forth the correct test, 
which is presently applied. But the correct test was not applied here, so 





30 CUSTOMS BULLETIN AND DECISIONS, VOL. 25, NO. 16, APRIL 17, 1991 


our decision here needlessly casts doubt upon whether it is indeed cor- 
rect or required. 

It is suggested that Congress, in adopting the clarifying Special Rule, 
only adopted a “portion” of Cabot. Nothing could be more clearly not so, 
as the above quotations demonstrate. It is also suggested that defeat in 
1984 of an amendment to make natural energy subsidies per se counter- 
vailable proves that Congress’ intent in 1979 on specificity could not 
cover energy subsidies even when the facts of the case warrant. The il- 
logic of equating a per se rule of countervailability and a fact-based dis- 
cretionary rule needs no elaboration. In any event, in adopting the 
Special Rule, Congress explicitly envisioned it being used in situations 
where natural energy, natural gas in particular, was the generally avail- 
able benefit in question. H.R. Rep. No. 40 at 124. 

Rather than upholding this incorrect determination, this court 
should insist that ITA apply the correct statutory test. Moreover, since 
the failure to assess the effects of these gas sales or look at anything 
more than general availability was clearly not harmless error, remand is 
our only proper course. Indeed, remand has been ordered in every CIT 
case where ITA had failed to apply the Cabot test, except in PPG Indus- 
tries. See, e.g., Roses, 743 F. Supp. at 881 (on remand, ITA cannot rely on 
“its flawed ‘general availability’ test”); Armco, 733 F. Supp. at 1529-30 
(remand necessary because ITA conducted only a general availability 
inquiry); Cabot, 620 F. Supp. 722 (remand required for the same rea- 
sons). The result here should likewise be a remand. 


At the very least, I would have hoped our decision would not have con- 
fused the correct interpretation of the specificity requirement. Regret- 
tably, its clarification will have to await another day and perhaps 
another case. 
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United Steel Workers of America, (Mary-Win O’Brien), Assistant Counsel, Neighbor- 
hood Legal Services Association, (John Stember), for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Jane E. Meehan); 
United States Department of Labor Gary Bernstecker, for defendant. 

DiCar.o, Judge: Plaintiffs challenge Labor’s denial of certification 
for trade adjustment assistance benefits under 19 U.S.C. § 2272 (1988). 
This Court has jurisdiction under 19 U.S.C. § 2395 (1988) and 28 U.S.C. 
§ 1581(d)(1) (1988). Labor’s determination is affirmed. 


BACKGROUND 

This action involves former employees of the Babcock & Wilcox (“B & 
W”) Company’s Beaver Falls Works, a plant producing seamless tubular 
steel products. The plaintiffs produced mechanical tube, pressure tube 
and oil country goods from January 1985 until September 13, 1986. Ac- 
cording to Labor, between September 13, 1986 and January 28, 1987 
there was a work stoppage at the plant, from which some workers did 
not return. Labor found that when production resumed in February 
1987, plaintiffs produced only oil country goods until the end of the in- 
vestigatory period in September 1987. In June 1987, the company an- 
nounced it was closing the plant. Only a small number of workers were 
retained to wind up the business. 

In asubsequent investigation, the record of which is part of the record 
before the Court, Labor certified workers separated from the plant be- 
tween May 8, 1988 and June 1, 1989. 


DIscussION 
Trade adjustment assistance is available to workers separated from 
employment when Labor determines, inter alia, 


that increases of imports of articles like or directly competitive with 
articles produced by such workers’ firm or an appropriate subdivi- 
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sion thereof contributed importantly to such total or partial separa- 
tion, or threat thereof, and to such decline in sales or production. 


19 U.S.C. § 2272(a)(3) (1988). Labor denied plaintiffs’ petition because 
it did not satisfy this requirement. 

Labor’s findings must be upheld if they are supported by substantial 
evidence on the record and in accordance with law. 19 U.S.C. § 2395 
(1988); Woodrum v. Donovan, 5 CIT 191, 193, 564 F. Supp. 826, 828 
(1983), aff'd sub nom. Woodrum v. United States, 2 Fed. Cir. (T) 82, 737 
F.2d 1575 (1984). “Substantial evidence is more than a mere scintilla. It 
means such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion.” Universal Camera Corp. v. NLRB, 340 
U.S. 474, 477 (1951)(quoting Consolidated Edison Co. v. NLRB, 305 
U.S. 197, 229 (1938)). “The possibility of drawing two inconsistent con- 
clusions from the evidence does not prevent an administrative agency’s 
findings from being supported by substantial evidence.” Consolo v. Fed- 
eral Maritime Comm’n, 383 U.S. 607, 620 (1966)(citations omitted); 
Matsushita Elec. Indus. Co. v. United States, 3 Fed. Cir. (T) 44, 51, 750 
F.2d 927, 933 (1984). 

Plaintiffs claim Labor’s determination is incorrect for three reasons: 
first, Labor erred in finding increased imports did not contribute impor- 
tantly to plaintiffs’ separations; next, Labor abused its discretion by 
limiting its investigation to the two years prior to plaintiffs’ separa- 
tions; and finally, Labor’s determination lacks reasoned analysis since 
the certification of workers retained to wind up the business is contrary 
to this determination. 

Plaintiffs’ argument that Labor incorrectly concluded imports did not 
contribute importantly to their separations is based on the premise that 
Labor’s finding that plaintiffs produced only oil country goods after the 
work stoppage is not supported by substantial evidence on the record. 

Plaintiffs contend the record of the subsequent investigation of the 
winding up workers shows plaintiffs produced mechanical and pressure 
tube during 1987. The record of the subsequent investigation includes 
sales and production data for the company’s fiscal year 1987; corre- 
sponding to April 1, 1987 through March 31, 1988. C.S.R. A25. While the 
investigatory periods overlap between April 1987 and September 1987, 
there is no indication that mechanical and pressure tube, assuming they 
were produced during fiscal 1987, were produced during the period of 
this investigation. 

Plaintiffs also argue the record of a telephone conference with a B & W 
employee upon which Labor relied to support its finding that plaintiffs 
produced only oil country goods after the work stoppage is not substan- 
tial evidence. The information Labor relied upon came from a B & W in- 
dustrial relations manager who was in a position to know what was 
being produced at the plant during the period of this investigation. See 
C.R. 90; cf. Local 167, Int’l Molders & Allied Workers’ Union, AFL-CIO 
v. Marshall, 643 F.2d 26, 31-32 (1st Cir. 1981)(not an abuse of discretion 
to rely on unverified statement of company official). In addition, there is 
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nothing in the record compiled for this investigation contrary to the in- 
formation received from the manager. Finally, as stated above, the re- 
cord compiled for the subsequent investigation does not contradict the 
manager’s statement. 

The Court has considered the record as a whole, including evidence 
that plaintiffs claim detracts from the evidence relied upon by Labor. 
See Universal Camera Corp., 340 U.S. at 487-88; Spurlock v. Depart- 
ment of Justice, 894 F.2d 1328, 1330 (Fed. Cir. 1990). Based on that con- 
sideration, the Court finds substantial evidence on the record to support 
Labor’s finding that plaintiffs produced only oil country goods from Sep- 
tember 13, 1986 until the end of the investigatory period. 

Assuming plaintiffs did produce mechanical and pressure tube after 
the work stoppage, Labor’s determination would still be supported by 
substantial evidence. The record shows customers who increased pur- 
chases of imported mechanical tube during the period of investigation 
attributed the increase to the work stoppage and the company’s decision 
to close the plant. C.R. 148-71. Further, the record shows imports of 
pressure tube decreased during the period of investigation. R. 94. Under 
these facts, plaintiffs would be unable to show a causal nexus between 
increased imports and their separations. See Former Employees of 
R.L.D. Dress Co. v. United States, 14 CIT ___, Slip Op. 90-57 at 2 (June 
14, 1990) (citing Retail Clerks Int’l Union v. Donovan, 10 CIT 308, 311 
(1986)); see also Estate of Finkel v. Donovan, 9 CIT 374, 382, 614 F. 
Supp. 1245, 1251 (1985)(A causal nexus exists where there is a “direct 
and substantial relationship between increased imports and a decline in 
sales and production.”). 

Plaintiffs also claim Labor incorrectly narrowed its investigation to 
oil country goods by excluding workers who did not return after the 
work stoppage. As explained above, Labor examined imports of me- 
chanical and pressure tube and found imports of those products de- 
creased prior to the work stoppage. Those workers, therefore, if 
included within the scope of this action would not qualify for certifica- 
tion for benefits. 

Plaintiffs next argue that by restricting the period under investiga- 
tion to the two years prior to the date of the petition, Labor failed to con- 
sider the impact increased imports had on the industry in the early 
1980’s. Plaintiffs maintain increased imports in the early 1980’s trig- 
gered a series a business decisions leading to the work stoppage and the 
plant closing. 

The nature and extent of an investigation is within Labor’s discre- 
tion. Former Employees of CSX Oil & Gas Corp. v. United States, 13 
CIT __, 720 F. Supp. 1002, 1008 (1989). In the absence of a valid rea- 
son requiring a different base period, the court has upheld Labor’s prac- 
tice of only considering the effects of imports during the year of 
separation and the preceding year. This practice diminishes “considera- 
tion of factors which, while affecting employment, are not within the 
coverage of the act.” Former Employees of R.L.D. Dress Co.,14CIT ___, 





36 CUSTOMS BULLETIN AND DECISIONS, VOL. 25, NO. 16, APRIL 17, 1991 


Slip Op. 90-57 at 3 (quoting Paden v. United States Dep’t of Labor, 562 
F.2d 470, 473 (7th Cir. 1977)). The facts plaintiffs rely on are similar to 
those discussed in Int’l Union, United Auto., Aerospace & Agricultural 
Implement Workers of America v. Donovan, 8 CIT 13, 592 F. Supp. 673 
(1984). In that case the court held that although imports of competing 
products increased four consecutive years preceding the investigatory 
period, that fact did not constitute a valid reason to require Labor to de- 
viate from its practice. Id. at 18, 592 F. Supp. at 677. In this case, the 
Court finds Labor did not abuse its discretion in adhering to its practice. 

Finally, plaintiffs argue Labor’s negative determination lacks rea- 
soned analysis because it is inconsistent with Labor’s certification for 
trade adjustment assistance benefits of workers retained to wind up the 
business. For Labor’s determination to stand, it must be based on a rea- 
soned analysis. Former Employees of Bass Enters. Prod. v. United 
States,12CIT __, 688 F. Supp. 625, 627 (1988). 

The subsequent investigation is not before the Court. Labor’s certifi- 
cation of workers remaining after plaintiffs were separated was a differ- 
ent investigation involving a different investigatory period and 
different products, purchasing patterns and import penetration. See 
generally C.S.R. A1-43 (record of subsequent investigation). The record 
in that investigation shows imports of competing products were increas- 
ing prior to the separation of the remaining workers. C.S.R. A20-21. 
Customer surveys from the subsequent investigation indicate the sub- 
stitution of imports for domestic merchandise was an important cause 


of the plant’s declining sales during that period of investigation. C.S.R. 
A3539; S.R. 42. Therefore, Labor’s determination in this investigation 
cannot be said to lack reasoned analysis because the result is contrary to 
the subsequent investigation. 


CONCLUSION 
The Court finds Labor’s negative determination to be supported by 
substantial evidence on the record and in accordance with law. Accord- 
ingly, judgment is entered in favor of the defendant. 


NTL TE BAT I 


(Slip Op. 91-21) 


DAEWoO ELECTRONICS CoMPANY, LTD., ET. AL., PLAINTIFFS U. 
UNITED STATES, DEFENDANT 


Consol. Court No. 85-01-00140 


[Motions for further remand granted and case remanded to the Department of Com- 
merce. ] 

Oppenheimer Wolff & Donnelly (David A. Gantz and Timothy A. Harr of counsel) for 
plaintiffs Daewoo Electronics Co., Ltd., Daewoo Electronics Corp. of America, Inc. and 
Daewoo Corporation. 

Dow, Lohnes & Albertson (William Silverman, Michael P. House and R. Will Planert of 
counsel) for plaintiffs Goldstar Co., Ltd. and Goldstar Electronics International, Inc. 
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Arnold & Porter (Sukhan Kim, Laurence A. Schneider and Susan G. Lee of counsel) for 
plaintiffs Samsung Electronics Company, Ltd., and Samsung Electronics America, Inc. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Larry Hampel of 
counsel) for plaintiff Zenith Electronics Corporation. 

Collier, Shannon & Scott (Paul D., Cullen and Jeffrey S. Beckington of counsel) for 
plaintiffs International Union of Electronic, Electrical, Technical, Salaried and Machine 
Workers, AFL-CIO; International Brotherhood of Electrical Workers; Independent 
Radionic Workers of America; and Industrial Union Department, AFL-CIO. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Velta A. 
Melnbrencis, attorney) (Robert E. Nielson, attorney, Office of the Chief Counsel for Import 
Administration, U.S. Department of Commerce) for defendant. 


Watson, Senior Judge: This consolidated action is before the court for 
review of the results of a redetermination made by the Department of 
Commerce (“Commerce”) pursuant to this court’s remand in Daewoo 
Electronics Co., Ltd. v. United States,13CIT___, 712 F. Supp. 931 (CIT 
1989). It relates to the question of dumping margins which were deter- 
mined for color television receivers from Korea. 

The court turns first to the question of whether or not Commerce 
complied with the adjustment for taxes required by § 772 (d) (1)(C) of 
the Tariff Act of 1930, as amended (19 U.S.C. § 1677a(d)(1)(C)). That 
provision is among those designed to insure that before a comparison is 
made between the price in the home market of the foreign producer and 
the price for the U.S. market, the “United States price”, (further catego- 
rized as “purchase price” or “exporter’s sales price”) does not come out 
lower than the home market price of the foreign producer simply be- 
cause it does not include certain unavoidable amounts which are in- 
cluded in the price of the merchandise when it is sold in the foreign 
country. In particular, the provision involved here is concerned with the 
extent to which the foreign market price may be higher due to the fact 
that it includes a tax imposed when the merchandise is sold in the coun- 
try of exportation but not imposed when it is exported. To eliminate that 
possible imbalance or unfairness in the comparison the law provides 
that the U.S. price should be increased by: 


the amount of any taxes imposed in the country of exportation di- 
rectly upon the exported merchandise or components thereof, 
which have been rebated, or which have not been collected, by rea- 
son of the exportation of the merchandise to the United States, but 
only to the extent that such taxes are added to or included in the 
price of such or similar merchandise when sold in the country of ex- 
portation. 


The Korean taxing authority imposes three taxes on such merchan- 
dise when it is not exported. They are, a special excise tax of 28%, a de- 
fense tax of 30% of the special excise tax amount, and a value added tax 
of 10% levied on the sum of the tax base, the special excise tax amount 
and the defense tax amount. 

Commerce ultimately determined that the actual Korean tax base 
was the net dealer delivered price, that is to say, the price to the first un- 
related home market buyer. It therefore concluded that the analogous 
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hypothetical tax base in the export market (for the United States) i.e., 
the amount which would have been taxed but for the exportation and to 
which the hypothetical tax had to be added in order to make a fair com- 
parison between prices, was the sale to the first unrelated U.S. buyer. 

Zenith Electronics Corporation (“Zenith”) argues that Commerce 
erred in determining that the taxes forgiven on exportation of this mer- 
chandise would have been taxes based on the first sale to an unrelated 
purchaser in the U.S. market. 

Zenith first argues that the Korean tax laws make the tax base the 
equivalent of the ex-factory price. It points out that for home market 
sales purposes under the Korean Special Excise Tax Act, television re- 
ceivers are taxed on “the price at which the goods are carried out from 
the factory.” [Goldstar January 5, 1990 questionnaire response, Appen- 
dix I-2 at p. VI-288; remand Rec. P-Doc. 37, R. 1, Fr. 428.] It further as- 
serts that the Defense Tax, insofar as it is a percentage of the Special 
Excise Tax, is also derived from the price at which the television receiv- 
ers are carried out of the place of manufacture. 

Finally, Zenith asserts that the value added tax has the same focus as 
the Special Excise Tax because, inter alia, the place of the transaction is 
“where the moving of the goods starts.” [Jd. at page VI-268 (Art. 10, 
para. 1, item 1); Fr. 445.] Zenith also stresses that in response to Com- 
merce’s tax questionnaire in this remand, the Korean respondents all 
described the Korean home market taxes as percentages either directly 
or indirectly related to “the ex-factory price.” 

Zenith characterizes Commerce’s action as the transformation of 
taxes forgiven upon exportation in the foreign country into taxes for- 
given upon resale in another country, taxes which would hypothetically 
be levied on the amount of import duty paid to the United States govern- 
ment, and taxes which would not be calculated until months after the 
taxable event of exportation. Zenith characterizes this as an absurd re- 
sult without foundation in the evidentiary record. Zenith also points out 
that Commerce’s determination with respect to the tax base was a rever- 
sal of its position in its proposed remand results and was reached in re- 
sponse to comments by Daewoo and Goldstar on those results without 
giving Zenith an opportunity to address those comments. Zenith also 
notes the absence of a bar in the Korean tax law to the use of prices to 
related parties as the basis for tax assessments, arguing that even 
though the sales which it believes form the proper tax base may have 
been sales to related parties, there is nothing in the record to show that 
they would not be used as the tax base by the Korean authorities. 

In response to Zenith’s arguments, Commerce contends that it would 
have been arbitrary and capricious for it to select a point in the contin- 
uum between manufacturing and marketing which differed from the 
point in Korea at which the taxes were actually imposed. It points out 
that initially it concluded that the Korean taxing authority would have 
imposed taxes on the exported merchandise on the basis of the f.0.b. Ko- 
rean port price. However, when Daewoo pointed out that the taxes in 
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question are imposed in the Korean home market on the net price to the 
dealer, Commerce assertedly realized that the f.o.b. Korean port price 
did not properly correspond to the actual Korean tax base, which, in 
practice, was the net dealer delivered price, i.e., the price to the first un- 
related home market buyer. The defendant argues that there is nothing 
in the law which precludes a conclusion that the Korean taxing authori- 
ties would impose a tax on exported colored television receivers at the 
same point in the export market as they do in their own home market. 
Zenith contends that the mere fact that, in this case, the net unrelated 
dealer delivered price happened to be the first price at which the goods 
left the factory, does not mean that in those situations in which the 
goods left the factory at a price to a related party that selfsame price 
would not be the proper tax base. 

In the opinion of the Court, the Commerce Department acted without 
the support of substantial evidence in the record when it sought to find 
an analogous point for fixing the tax base in the United States and when 
it concluded that, if the Korean taxing authority were to impose taxes on 
exports to the United States, which taxes were to be rebated, the amount 
of those taxes would be determined by multiplying the tax rate by the 
amount of the first sale to an unrelated party in the United States. This 
is obviously a response to a hypothetical situation which is unavoidably 
raised by § 772(d)(1)(C) of the Act but that does not justify departing 
from the evidence of record without the support of other substantial evi- 
dence. The record supports the view that the tax base in the home mar- 
ket is the price at which the goods are carried out of the place of 
manufacture. This basic fact would indicate that, in the absence of any 
other evidence in the record that the exportations involved here would 
be treated differently, the ex-factory price is the only properly supported 
point for determining the tax base. In this context the plain mandate of 
the Korean tax law is a matter of fact. The attempt to hypothesize about 
how the Korean government would depart from that point is not a mat- 
ter of fact, but a matter of unsupported speculation. 

It does appear that in the Korean market the taxable events were 
sales to unrelated dealers, but that just happened to be the type of price 
at which the ex-factory transaction occurred. There has been no show- 
ing that the price at which the goods left the factory would have been 
ignored if it had not been a price to unrelated dealers. There has been no 
showing, and there can be no presumption, that a price to related parties 
would be rejected if it happened to be the price at which the goods left the 
factory. In short, there is no evidence in the record to contradict the 
plain conclusion based on Korean law, that the price for exportation at 
which the merchandise left the place of manufacture would have been 
the tax base, if indeed a tax was to be imposed on exportations. There is 
no evidence that the Korean tax authorities would reject the price for 
exportation, or would prefer a U.S. resale price, either in its entirety or 
somehow modified to remove from it various elements which would 
bring it closer to an ex-factory price for exportation between unrelated 
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parties. This indicates that the only conclusion supported by evidence in 
the record is that the tax amount forgiven on exportation is an amount 
which would have been assessed on the ex-factory price for exportation. 
Commerce will be required to change its calculation of forgiven taxes ac- 
cordingly. 

The Commerce Department also failed to cap the adjustment at the 
amount of tax in Korea. The Commerce Department now agrees with 
Zenith that it inadvertently failed to follow the standards set out in Ze- 
nith Electronics Corp. v. United States, 633 F.Supp. 1382 (CIT 1986), ap- 
peal dismissed, 875 F.2d 291 (Fed. Cir. 1989) [“Zenith 1”]. In that 
opinion the Court held that, after determining the amount of taxes ap- 
plicable to the home market and the U.S. market, the Commerce De- 
partment should compare the two and in each instance increase U.S. 
price by the lesser of those two amounts. Accordingly, the case will be 
remanded to Commerce to make this particular correction as well. 

In its first decision in this case, the Court forbade Commerce to as- 
sume that home market taxes passed through fully to consumers in Ko- 
rea. The Court required Commerce to measure the amount of 
pass-through. On remand, Commerce performed an econometric meas- 
urement of pass-through and determined that all of the commodity tax 
was passed through to consumers. That econometric measurement is 
now under attack by Zenith and by the International Union of Elec- 
tronic, Electrical, Technical, Salaried and Machine Workers, AFL-CIO; 
International Brotherhood of Electrical Workers; Independent 
Radionic Workers of America; and Industrial Union Department, AF L- 
CIO; [the Unions]. 

What Commerce did was to set up a model of the economic factors in- 
volved in the Korean home market. The intention was to see whether 
the commodity tax would be fully included in the price as a result of fac- 
tors controlling the production side of the market, and then see whether 
the demand side of the market would allow the full commodity tax to be 
included in the price. The econometric method makes quantitative esti- 
mates of the various economic factors which affect supply and demand 
and indicates to what extent those two elements of the market will per- 
mit a tax to be included in the price. The technique by which these analy- 
ses are made is a mathematical one using mathematical and statistical 
methods to analyze data regarding costs, prices, sales volume and simi- 
lar factors to arrive at the most likely description of the behavior of those 
involved in the market. 

The form taken by the mathematical and statistical analyses is that of 
graphs with one line or curve representing the supply and the other line 
or curve representing the demand. The relationship between these lines 
can be used to reveal the effect which an increase in price has on con- 
sumption. The price indicated by the intersection of these lines is the 
“equilibrium price,” the price that consumers are willing to pay and 
manufacturers are willing to accept. Depending on the position and 
shape of the lines, the equilibrium price can change. Depending on the 
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shape of the graphic lines such graphs can indicate whether an increase 
in price will be fully accepted by consumers, or will be met with a re- 
sponse which causes a lower quantity of the merchandise to be sold. 

The responsiveness of these lines to the economic factors which affect 
them is termed their “elasticity.” For example, the demand curves for 
such things as are considered the necessities of life tend to have rela- 
tively inelastic demand curves, that is to say, the demand will not fall off 
significantly in response to price increases or rise much in response to 
price decreases. On the other hand, the demand curves for so-called lux- 
ury items tend to have relatively elastic curves which means that de- 
mand is very responsive to changes in the price of these commodities. 

On the supply side, the elasticity of the supply curve relates to the eco- 
nomic factors which arise in producing the commodity in various quan- 
tities at various scales of production. When a supply curve is inelastic 
that indicates that increased costs of making and selling the commodity 
do not affect the producer’s willingness to supply the commodity at a 
higher price. On the other hand, an elastic supply curve is one which 
shows that the increased costs of producing or selling the commodity re- 
duces the amount the producers are willing to supply. 

As applied in this case, the supply curve discussed in general terms 
above, was replaced by cost curves for the producers. These cost curves 
were found to be such that increases in production would not increase 
the cost of producing the additional television products. This can be 
stated as a finding that in the Korean color television market the cost 
elasticity is one, or, that the production of the product shows constant 
returns to scale. The fact that additional production does not raise unit 
costs leaves a manufacturer free to increase its production in accordance 
with its motivation of maximizing its profits. The production side of the 
Korean television market was found to exhibit imperfect competition of 
an oligopolistic type which means that only a few suppliers exist, with 
each one having a meaningful brand identity, consumer loyalty and 
some power to set its own prices. It is clear from the record that on the 
production side of a market such as this, when an excise tax is imposed 
on the producers, they will have the will and the capacity to raise their 
prices by the amount of the tax, if we consider only the factors operating 
on their side of the market equation . 

There has been no significant dispute with this aspect of the determi- 
nation by Commerce on remand. It can therefore be concluded that it 
would be the tendency of the Korean firms to raise their prices in the full 
amount of the excise tax unless such price increases would be influenced 
by factors coming into play from the demand side of the market. This 
gives central importance to the conclusions reached by Commerce with 
respect to the demand curve. 

The demand curve will indicate to what extent higher prices might 
mean lost sales and might require the firm to balance the increased price 
per unit with the decreased quantity of units sold. 
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Zenith argues that when it came to the formulation of the demand 
curve, Commerce did not proceed in accordance with the law. Zenith 
claims that Commerce’s choice of a demand curve for color television re- 
ceivers in Korea is an assumption which is not based on substantial evi- 
dence, which cannot be reconciled with known characteristics of that 
market, and which was not adequately tested against the data base rele- 
vant to choosing a demand curve. 

The demand curve in issue has a form which indicates that demand 
elasticity in the Korean market is constant. This means that when the 
factors on the supply side, namely, the cost elasticity of one, show that 
the tax will be fully included in price by the producers, demand for the 
television receivers will not significantly decrease when the prices rise. 
This would indicate that all of the tax imposed on the producers can and 
will be passed through to the consumers. 

The government defends its determination of the nature of the de- 
mand curve as preferable over other forms on theoretical grounds and as 
supported by the economic literature. The government also asserts that 
its demand curve, termed an “iso-elastic demand function” was to be 
preferred because the alternatives were not supported by the data con- 
tained in the study of the Korean market. However, the alternatives do 
not appear to have been tested against the actual data. 

This brings us to another issue connected to the dispute over the 
measurement of pass-through. The data base to which Commerce ap- 
plied its measurement of the market characteristics was one which was 
aggregated. This means that Commerce combined the data for all of the 
Korean respondents and for the different types of television receivers. 
Commerce also transformed the quarterly data of two respondents into 
semi-annual data in order to accommodate the fact that the third re- 
spondent had only supplied semi-annual data. Zenith argues that this 
aggregation of the data base precluded a determination of whether the 
amount of pass-through differed between the various respondents and 
between various types of television receivers. Commerce argues that 
such an approach was preferable to excluding the respondent which 
supplied semi-annual data from the data base and relying on the best 
information available to make a calculation for that respondent. Com- 
merce also argues that it is not uncommon for empirical research on eco- 
nomic phenomena to accomplish a sound result based on limited data. 

After close study of this aspect of the dispute, and even after allowing 
for the fact that econometric techniques cannot be expected to have per- 
fectly accurate methodology, the Court finds unacceptable defects on 
the demand side of the Commerce determination. Although Commerce 
makes theoretical objections to the various alternative shapes of de- 
mand curves proposed by Zenith, it does not appear to have actually 
made a full fledged attempt to apply those curves to the data base and to 
determine whether they might not conform to the data and explain its 
behavior better than the iso-elastic form used to reach the determina- 
tion challenged here. What this amounts to, in the opinion of the Court, 
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is a lack of adequate connection between a crucial determination and 
the evidence in the administrative record. This is simply another way of 
saying that the demand function and the results which arise from its use 
are not supported by substantial evidence on the record. It may have a 
theoretical basis and it may have support in the literature but it has not 
been shown to be sufficiently supported by facts in the record. In the ab- 
sence of reliance on evidence derived from the data, which justifies the 
choice of one demand curve over another, the Court cannot affirm the 
results of this remand. Unless that is done, the results have the appear- 
ance in the end of being ordained by selection of the demand curve 
rather than arising from, and being based on, the data in the record. In 
other words, if one demand curve is to be selected as the one which most 
accurately reflects the realities of the market, Commerce is obliged to 
explain what data in the record qualifies that curve for a preferred role, 
and disqualifies the other possible demand curves. It is not enough to 
simply disqualify alternatives on theoretical or academic grounds. 

The Court is also of the opinion that the aggregation of the data for 
purposes of measuring the pass-through cannot be reconciled with the 
obligation to base such findings on substantial evidence. It appears to 
the Court that the amalgamation of all the data from different respon- 
dents and different products into one composite is equivalent to the 
creation of a non-existent single firm, producing an undifferentiated 
product, and therefore does not have sufficient connection to the reality 
of the marketplace. Conceivably, such an aggregation might be justifi- 
able if there was no other way to treat the data. However, in the past, 
Commerce has successfully disaggregated such data and analyzed it by 
producer and by product category. In fact, this was done in an antidump- 
ing case involving Japanese television receivers in which less data was 
available than in this case. There is a contradiction between the way 
Commerce used two levels of disaggregated measurement in a remand 
determination involving Japanese television receivers, in which even 
less data was available, and the way it treated data in this remand in- 
volving Korean television receivers. See Determination on Remand 
(dated April 14, 1987) filed in consolidated C.I.T. No. 85-06-00788, Per- 
loff Report (dated April 8, 1987) at 6. 

It is the opinion of the Court that in order to test the extent of pass- 
through of taxes to consumers, at a minimum, the relevant data must be 
utilized, as it has in the past, in a way which recognizes the separate 
identity of different producers and the existence of major commercial 
distinctions or types of products within the market for television receiv- 
ers. For the reasons given above, Commerce’s measurement of pass- 
through cannot be affirmed. This aspect of the case must be remanded to 
Commerce to perform the analysis on a disaggregated basis, to consider 
alternative forms for demand curves and explain the evidence from the 
data which justifies its choice of one form over others. 

In short, it is the opinion of the Court that the evidence of record with 
respect to actual transactions in the market must be given a significant 
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role in the choice of the form to be applied in the course of econometric 
measurement. The form cannot be allowed to become a Procrustean bed 
into which the evidence is fitted. Without a strong demonstration of 
linkage between the data and the chosen form, the threat exists that the 
administrative process can become a matter of choice between theoreti- 
cal techniques which are equally defensible in the abstract, but which do 
not have a proper grounding in substantial evidence. 

The Unions have made an additional argument against the correct- 
ness of the Commerce Department’s procedure in reaching a determina- 
tion regarding the extent to which the commodity tax was passed 
through to the consumer. The Unions argue that Commerce should only 
have adopted a methodology to measure pass-through, and should have 
left it as the burden of the respondents to prove what the pass-through 
was in their transactions. 

The government responds that its procedure was mandated by the 
terms of the Court’s remand and furthermore, is the most efficient way 
to accomplish the process. With respect to this disagreement, the Court 
notes only that its instructions to Commerce to find a methodology for 
measuring pass-through should be understood as obligating the agency 
only to establish the methodology. From that point it is free to proceed as 
it did here or to impose an appropriate burden of proof on the respon- 
dents. In this case, the establishment of the methodology was required 
but the procedure by which it was to be applied to the facts was left to the 
authority of Commerce. 

The Unions correctly point out the importance of the adjustment for 
tax pass-through in the administration of the antidumping law and its 
great potential for affecting dumping margins, but those factors indi- 
cate only the essentiality of adherence to legal standards and do not dic- 
tate that the burden of proof for such adjustments must be wholly placed 
on the respondents. 

Both Zenith and the Unions have requested the Court to certify its 
ruling for immediate appeal so that the recurring question of pass- 
through measurement may be decided with finality. However, the Court 
does not find that the issue satisfies the requirements for certification. 

The Korean interests continue to argue for a circumstances of sale ad- 
justment to account for differences in the amount of commodity tax in- 
cluded in foreign market value and in United States price. This 
recurring argument is based on the fact that dumping margins, to a cer- 
tain extent, become increased by a so-called “multiplier effect” when the 
adjustment for foreign commodity taxes required by 19 U.S.C. 
§ 1677a(d)(1)(C) (1988) is accomplished by adding to U.S. price the 
amount of home market taxes that would have been imposed on the sale 
had it been made in the home market. Commerce performs this adjust- 
ment by multiplying the U.S. sale price by the home market tax rate and 
adding the resulting amount to U.S. price. 

Repeating the example given in Footnote 9 of Zenith Elec. Corp. v. 
United States, 10 CIT 268, 273, 633 F. Supp. 1382, 1386 (1986), if the 
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home market price, excluding the tax, is $100, and the US. price is $90, 
the dumping margin would be $10. If a 50% foreign commodity tax was 
to be added to both the home market and the U.S. price, the foreign price 
would become $150, the U.S. price would become $135, and the margin 
would now become $15, $5 more than the theoretical neutral dumping 
margin. With respect to this occurrence, the Court adheres to its view 
that acircumstance of sale adjustment, to fully offset the absolute differ- 
ence in tax amounts arising from a pre-existing dumping price, is not in 
accordance with the law. However, the Court has noted that it is possible 
for the multiplier effect to result from differences in the home market 
and U.S. tax bases which are not related to preexisting dumping mar- 
gins. (10 CIT at 281 n. 22, 633 F. Supp. at 1393 n.22.) The Court now 
clarifies its views on how the previously expressed opinion with respect 
to the use of circumstances of sale adjustments should be applied in this 
case. 

It is the opinion of the Court that the consequences of pre-existing 
dumping margins are not appropriate for correction as circumstances of 
sale. This would go beyond the intention of the statute and would repre- 
sent an unreasonable interpretation of its terms. However, by the same 
token, when the “multiplier effect” can be attributed in whole or in part 
to bona fide differences in the circumstances of sale, then those differ- 
ences should be accounted for and the multiplier effect” should be miti- 
gated to the extent that it is generated by those factors. Commerce can 
do this by multiplying the net adjustment to home market and US. price 
for differences in such things as moving expenses, selling expenses, duty 
draw-back, and physical characteristics of the merchandise, by the tax 
rate, and then deducting that additional amount from home market 
price in arriving at foreign market value. So long as this can be done 
without eliminating the consequences arising from pre-existing dump- 
ing margins, it would be the proper application of the law and of its in- 
tent that adjustments be made for those factors which arise from 
genuine differences in the circumstances of sale of the sales being com- 
pared. The Court views Commerce’s expressed reluctance to make such 
secondary-level adjustments as tantamount to a decision not to do so 
and therefore considers it appropriate to issue directions on this point. 
Accordingly, on this remand, Commerce will be required to make cir- 
cumstances of sales adjustments consistent with the aforementioned 
distinctions. 

Several of the parties have brought to the attention of the court a 
number of errors in calculations about the existence of which there ap- 
pears to be no serious dispute. What resistance there has been to the cor- 
rections of those errors appears to arise from procedural objections. 
Commerce has taken the position that it was barred from addressing er- 
rors not pointed out in the Court’s remand decision by this Court’s rul- 
ing in Zenith Electronics Corp. v. United States, 699 F. Supp. 296 (C.L.T. 
1988), aff'd, 884 F.2d 556 (Fed. Cir. 1989) that Commerce was prohib- 
ited from making changes in the final result without the express 
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authorization of the Court. Although that holding should not have pre- 
vented any application to the Court for the purpose of correcting errors, 
the focus of the Court at this time is to determine whether the errors 
should be corrected now. The important thing is to correct the errors 
and not to be impeded by any obstacles other than those required by law. 
See Serampore Industries PVT, Ltd. v. U.S. Dept. of Commerce, 696 F. 
Supp. 665 (CIT 1988). 

The Court’s review of the record and consideration of the arguments 
of the parties lead to the following conclusions: 

Zenith demonstrated that the foreign market values for Goldstar fell 
short of the amount equivalent to the 50.04% of average home market 
prices net of tax. Goldstar has revealed that this substantial understate- 
ment arose from a ministerial error by Commerce, namely, its failure to 
define fields in its data base that were sufficiently large to accommodate 
the tax values reported by Goldstar. This amounts to a clerical error and 
should be corrected on remand. The government argues that the need 
for this correction was not raised previously. What is important, how- 
ever, as Goldstar itself notes, is that the erroneous home market tax val- 
ues did not play a role in Commerce’s calculations prior to the issuance 
of the draft remand results. Furthermore, it was only the final adminis- 
trative remand results that brought the use of erroneous home market 
tax amounts under scrutiny by counsel. Even if the Court was to set 
stricter standards for raising such issues, it would be reasonable to con- 
sider this as the first appropriate time for raising that error. 

Goldstar has suggested alternative means by which that error may be 
corrected, but because those means involve converting Goldstar’s sub- 
mitted raw data file into an SAS data set, a technique which has been 
prone to problems, the Court adopts Zenith’s suggestion that the most 
reliable means of correction would be for Commerce to calculate the tax 
amounts in aconsistent manner for both markets. Therefore, on this re- 
mand, Commerce is instructed to calculate Goldstar’s home market tax 
amounts by multiplying the tax bases (net home market prices) by 
50.04%. The Court notes that this error was clearly inadvertent in na- 
ture and does not indicate in any way that Goldstar under-reported 
home market taxes. 

Goldstar points out that it was adversely affected by Commerce’s fail- 
ure to eliminate the deduction from Goldstar’s exporters sale price 
[“ESP”] of an amount representing accounts receivable from the parent 
company. In addition, the dumping margin calculation was affected by a 
clerical error regarding a reduction of duty drawback by a wastage fac- 
tor, which error was first brought to Commerce’s attention during the 
remand proceeding. On this remand, Commerce will be required to cor- 
rect both of those errors. 

With respect to Goldstar, Zenith points out that Commerce failed to 
analyze one Goldstar purchase price transaction, but nevertheless in- 
cluded full U.S. price for that transaction in the denominator used to as- 
certain Goldstar’s weighted-average margin. Although Goldstar and 
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Commerce correctly point out that the Court did not specifically address 
this error in its first remand decision, it is unquestionably an error. Its 
triviality is not apparent and it should be corrected on this second re- 
mand. 

Zenith has also pointed out errors in the calculation of average values 
used to generate foreign market values for Daewoo. This arose from the 
use of numerous home market “sales” between related Daewoo parties, 
which Daewoo acknowledges were only paper transactions and not the 
sort of sales which should be included in these calculations. It is unques- 
tionable that consideration of these paper transactions skewed the aver- 
age home market prices derived by Commerce and resulted in an 
understatement of foreign market values for Daewoo. In the Court’s 
opinion, this error is of a clerical or ministerial type and the Court ap- 
proves the method suggested by Zenith for correcting it. The proper way 
to correct this error is for Commerce to correct the home market data 
base used to calculate average fair market values for Daewoo by exclud- 
ing consideration of the related party paper transactions altogether, and 
Commerce is directed to do this by means of the program instructions 
suggested by Zenith in its initial brief. 

Zenith has also pointed out another error in Commerce’s analysis of 
Daewoo’s ESP transactions which apparently arose from the incorrect 
designation of a certain home market model as the comparison model 
for model TCK405P. The Court agrees with Zenith that the appropriate 
solution is to designate home market model TCK406PW as the compari- 
son for sales of export model TCK405P and Commerce will be required 
to correct the error in this manner on remand. 

Zenith has also raised an objection to Commerce’s treatment of cer- 
tain expenses incurred by Goldstar in replacing its own brand name 
plate with private brand name plates on certain shipments of television 
receivers. In the remand of this case, Commerce had been directed to ad- 
dress the adjustment to Goldstar’s U.S. price for the cost of replacing the 
brand name plates. (712 F. Supp. at 958.) On remand, Commerce 
treated that expense as an indirect selling expense and deducted the cost 
of the replacement name plates in recalculating U.S. price for ESP sales. 
In addition, Commerce allocated the expense by apportioning it over all 
ESP sales, not simply over those television sets on which the name 
plates were changed. As to the second step, Commerce now agrees that it 
was an error to allocate the expense of changing the name plates over all 
television sets and it will be required to make an appropriate allocation 
over the television sets affected by the name plate change on this re- 
mand. 

The characterization and treatment of these nameplate costs, prior to 
allocation, still remains in dispute. Zenith argues that such an expense 
must be accounted for as a deduction from ESP of post-importation U.S. 
value-added, under 19 U.S.C. § 1677a(e)(3), which provides for adjust- 
ment for “any increased value, including additional material and labor, 
resulting from a process of manufacture or assembly” performed on im- 
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ported merchandise in the United States. The government argues that 
the replacement of nameplates is not the type of activity contemplated 
by § 1677a(e)(3) and suggests that it is not a sufficiently substantive 
part of the manufacture or assembly of the television set. The Court is of 
the opinion that the work of replacing name plates falls literally within 
the meaning of the statutory terms and that it would not be in accor- 
dance with the statute to develop additional standards for the substanti- 
ality of manufacturing or assembling work. The affixing of labels is part 
of the process of assembly at the very least and its relative importance in 
that process should not be the determinant of how it is to be accounted 
for. It was unlawful to treat such expenses as indirect selling expenses 
and subject to offset by indirect home market selling expenses. It was 
also error to consider such costs in the calculation of the ESP offset cap. 
Commerce will be required to correct its error by attributing such costs 
directly to the sales of private labeled sets as further processing costs 
provided for in 19 U.S.C. § 1677a(e)(3). 

For the reasons given above, it is hereby ORDERED, ADJUDGED AND DE- 
CREED that the case is remanded to Commerce for the correction of errors 
found in its first redetermination on remand in accordance with this 
opinion; that it shall use ex-factory prices to determine the taxes for- 
given by reason of exportation of Korean television receivers and shall 
cap the upward adjustment of U.S. taxes for such forgiven taxes passed 
through to home market purchasers of comparison merchandise; that 
with respect to the measurement of tax pass-through, Commerce shall 
perform the measurements on a disaggregated basis for each respon- 
dent and for the different types of television receivers; and that Com- 
merce shall consider alternative forms of demand curves and specify the 
evidence in the record which makes its chosen curve a superior repre- 
sentation of the facts with respect to demand in the home market. 

It is further ORDERED that Commerce shall include in its tax determi- 
nation a circumstance-of-sale adjustment for those differences arising 
from bona fide circumstances of sale and not from pre-existing dumping 
margins; and it is further ORDERED that Commerce shall correct the un- 
derstatement of foreign market values for Goldstar, shall adjust the 
USS. price for Goldstar’s replacement of nameplates, correct its failure 
to analyze one Goldstar purchase price transaction. shall exclude the pa- 
per transactions in the calculation of Daewoo’s average values, and des- 
ignate the proper model for comparison with export model TCK405P. 

It is further ORDERED that Commerce shall issue a redetermination on 
remand, consistent with this opinion, within 60 days and transmit said 
redetermination to the Clerk of this Court. In all other respects, the mo- 
tions pending before the Court are denied. 
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